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LIVES

OF THE

CHIEF JUSTICES OF ENGLAND.

CHAPTER XI.—continued.

WE must now go back to Sir NicuorLas HYDE, elevated
to the bench that he might remand to prison

Sir Thomas Darnel and the patriots who re- %;.gfm""
sisted the illegal tax imposed under the name

of “loan,” in the commencement of the reign of Charles I.
He was the uncle of the great Lord Clarendon. They
were sprung from the ancient family of « Hyde of that
k" in the county palatine of Chester; and their
branch of it had migrated, in the 16th century, into
the west of England. The Chief Justice was the fourth
son of Lawrence Hyde, of Gussage 8t. Michael, in the
county of Dorset.

Before being selected as a fit tool of an arbitrary
government, he had held no office whatever; ... 162s.
but he had gained the reputation of a sound Jisrepu-
lawyer, and he was a man of unexceptionable lawyer.
character in private life. He was known to be always
a staunch stickler for prerogative; but this was supposed
to arise rather from the sincere opinion he formed of
what the English constitution was, or ought to be, than
from a desire to recommend himself for promotion. He
is thus goodnaturedly introduced by Rushworth : —

VOL. 1L B
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¢ Sir Randolf Crewe, showing no zeal for the advancement of
the loan, was removed from his place of Lord Chief Justice, and
Sir Nicholas Hyde succeeded in his room :—a person who, for
his parts and abilities, was thought worthy of that preferment ;
yet, nevertheless, came to the same with a prejudice,—coming
in the place of one so well-beloved, and so suddenly removed.” *
Whether he was actuated by mistaken principle or
by profligate ambition, he fully justified the
4D 169 confidence reposed in him by his employers.

His conduct N .
as Chief Jus- Soon after he took his seat in the Court of

ot King’s Bench, Sir Thomas Darnel, and several

others committed under the same circum-
stances, were brought up before him on a writ of
habeas corpus; and the question arose whether the
King of England, by letire de cachet, had the power of
perpetual imprisonment without assigning any cause?
The return of the gaoler, being read, was found to set
out, as the only reason for Sir Thomas Darnel’s deten-
tion, a warrant, signed by two privy councillors, in
these words :—

« Whereas, heretofore, the body of Sir Thomas Darnel hath
Sir Thomas Deen committed to your custody, these are to require
Darnel's you still to detain him, and to let you know that he
Case. was and is committed BY THE SPECIAL COMMAND
oF HIs MaJesty.”

Lord Chief Justice Hyde proceeded, with great temper
and seeming respect for the law, observing, * Whether
the commitment be by the King or others, this Court
is a place where the King doth sit in person, and we
have power to examine it; and if any man hath injury
or wrong by his imprisonment, we have power to deliver
and discharge him ; if otherwise, he is to be remanded
by us to prison again.”

Selden, Noy, and the other counsel for the prisoners,
encouraged by this intimation, argued boldly that the
warrant was bad on the face of it, per speciale mandatum

* 1 Rushw. 420.
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Domini Regis being too general, without specifying an
offence for which a person was liable to be detained
without bail; that the warrant should not only state
the authority to imprison, but the cause of the impri-
sonment ; and that if this return were held good, there
would be a power of shutting up, till a liberation by
death, any subject of the King without trial and without
accusation. After going over all the common law cases
and the acts of parliament upon the subject, from MaeNA
CaARTA downwards, they concluded with the dictum of
Paul the Apostle, “It is against reason to send a man
to prison without showing a cause.”

Hyde, C. J.: “This is a case of very great weight and great
expectation. I am sure you look for justice from hence, and
God forbid we should sit here but to do justice to all men,
according to our best skill and knowledge; for it is our oaths
and duties so to do. We are sworn to maintain all prerogatives
of the King; that is one branch of our oath,—but there is
another—to administer justice equally to all people. That
which is now to be judged by us is this: ¢ Whether, where one
is committed by the King’s authority, and by cause declared of his
commitment, we ought to deliver him by bail, or to remand him?’”

From such a fair beginning there must have been a
general anticipation of a just judgment; but, alas! his
Lordship, without combating the arguments, statutes,
or texts of Scripture relied upon, said, * the Court must
be governed by precedents,” and then, going over all
the precedents which had been cited, he declared that
there was not one where, there being a warrant per
speciale mandatum Domini Regis, the judges had inter-
fered and held it insufficient. He said he had found a
resolution of all the judges in the reign of Queen Eliza-
beth, that if a man be committed by the commandment
of the King, he is not to be delivered by a habeas corpus
in this court, ‘“for we know not the cause of the
commitment.” Thus he concluded :—

““ What can we do but walk in the steps of our forefathers ?
Mr. Attorney hath told you the King has done it for cause

B 2
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sufficient, and we trust him in great matters. He is bound by
law, and be bids us proceed by law ; we are sworn so to do, and
so is the King. We make no doubt the King, he knowing the
cause why you are imprisoned, will have mercy. On these
grounds we cannot deliver you, but you must be remanded.” *
This judgment was violently attacked in both Houses
of parliament. In the House of Lords the Judges were
summoned, and required to give their reasons for it.
Sir Nicholas Hyde endeavoured to excuse himself and
his brethren from this task by representing it as a
thing they ought not to do without warrant from the
King. Lord Say observed, *If the Judges will not
declare themselves, we must take into consideration the
point of our privilege.” To soothe the dangerous spirit
which disclosed itself, Buckingham obtained leave from
the King that the Judges should give their reasons,
and Sir Nicholas Hyde again went over all the autho-
rities which had been cited in the King’s Bench in
support of the prerogative. These were not considered
by any means satisfactory; but, as the Chief Justice
could no longer be deemed contumacious, he escaped
the commitment with which he had been threatened.
Sir Edward Coke, and the patriots in the
House of Commons, were not so easily ap-
peased, and they for some time threatened Lord Chief
Justice Hyde and his brethren with an impeachment ;
but it was hoped that all danger to liberty would be
effectually guarded against for the future by compelling
the reluctant King to agree to the PrriTIoN oF RIGHT.
Before Charles would give the royal assent to it,—
meaning not to be bound by it himself, but afraid that
the Judges would afterwards put limits to his power of
arbitrary imprisonment,— he sent for Chief Justice Hyde
and Chief Justice Richardson to Whitehall, and directed
them to return to him the answer of themselves and
their brethren to this question, ¢ Whether in no case
*38t.Tr. 1.

A.D. 1628,
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whatsoever the King may commit a subject without
showing cause?” The answer shows that they had
been daunted by the denunciations of Sir Edward Coke,
and that they were driven to equivocate : “ We are of
opinion that, by the general rule of law, the cause of
commitment by his Majesty ought to be shown ; yet
some cases may require such secresy that the King may
commit a subject without showing the cause, for a con-
venient time.” Charles then delivered to them a second
question, and desired them to keep it very secret,
“ Whether, if to a habeas corpus there be returned a
warrant from the King without any special cause, the
Judges ought to liberate himn before they understand
from the King what the cause is?” They answered,
“If no camse be assigned in the warrant, the party
ought, by the general rule of law, to be liberated : but,
if the case requireth secresy, and may not presently be
disclosed, the Court, in its discretion, may forbear to
liberate the prisoner for a convenient time, till they are
advertised of the truth thereof.” He then came to the
point with his third question, ¢ Whether, if the King
grant the Commons’ PrriTioN, he doth not thereby
exclude himself from committing or restraining a
subject without showing a cause ?” Hyde reported this
response, * Every law, after it is made, hath its expo-
sition, which is to be left to the courts of justice to
determine ; and, although the PErITION be granted,
there is no fear of conclusion as is intimated in the
question.” * _

The Judges having thus pledged themselves to repeal
the act for him by misconstruing it, he al- Pme;n tion
lowed it to be added to the statute book. No ugainstsir -
sooner was the parliament that passed it ‘:ﬂm
abruptly dissolved than it was flagrantly vio-
lated, and Selden, Sir John Eliot, and other members

* Hargrave MS. xxxii. 97,
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of the House of Commons, were arrested for the speeches
they had delivered, and for requiring the Speaker to put
from the chair a motion which had been made and se-
conded. This proceeding was more alarming to public
liberty than anything that had been before attempted
by the Crown: if it succeeded, there was no longer the
hope of any redress in parliament for the corrupt de-
cisions of the common law courts.
To make all sure by an extra-judicial opinion, Lord
Chief Justice Hyde and the other Judges
Opindons of . were assembled at Serjeants’ Inn, and, by
;‘r{“}i'ie‘;a‘gg the King’s command, ‘certain questions were
the Howe of put to them by the Attorney General. The
" answers to these, given by the mouth of
the Chief Justice, if acted upon would for ever have
extinguished the privileges and the independence of
the House of Commons:—*That a parliament man
committing an offence against the King in parliament,
not in a parliamentary course, may be punished after
the parliament is ended ; for, though regularly he can-
not be compelled out of parliament to answer things
done in parliament in a parliamentary course, it is
otherwise where things are done exorbitantly:” and,
“That by false slanders to bring the Lords of the
Council and the Judges, not in a parliamentary way,
into the hatred of the people, and the Government into
contempt, was punishable, out of parliament, in the Star
Chamber, as an offence committed in parliament beyond
the office, and besides the duty, of a parliament man.”
The parties committed were brought up by habeas
corpus, and, the public being much scandalised, an offer
was made that they might be bailed; but, they refusing
to give bail, which they said would be compromising
the privileges of the House of Commons, Lord Chief
Justice Hyde remanded them to gaol.
The Attorney General having then filed an ex-officio
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information against them for their misconduct in par-
liament, they pleaded to the jurisdiction of the Court
“because these offences, being supposed to be done in
parliament, ought not to be punished in this court, or
elsewhere than in parliament.”

Chief Justice Hyde tried at once to put an end to the
case by saying that “all the Judges had ,; 1628~
already resolved with one voice, that an 163!
offence committed in parliament, criminally or con-
temptuously, the parliament being ended, rests punish-
able in the Court of King’s Bench, in which the King
by intendment sitteth.”

The counsel for the defendants, however, would be
heard, and were heard in vain ; for Chief Justice Hyde
treated their arguments with scorn, and concluded by
observing, “As to what was said, that ‘an inferior
court cannot meddle with matters done in a superior,’
true it is that an inferior court cannot meddle with the
Jjudgments of a superior court; but if particular members
of a superior court offend, they are ofttimes punishable
in an inferior court,—as if a judge shall commit a capi-
tal offence in this court, he may be arraigned thereof at
Newgate. The behaviour of parliament men ought to
be parliamentary. Parliament is a higher court than
this, but every member of parliament is not a court,
and if he commit an offence we may punish him. The
information charges that the defendants acted unlawfully,
and they could have no privilege to violate the law.
No outrageous speeches have been made against a great
minister of state in parliament that have not been pun-
ished.”—The plea being overruled, the defendants were
sentenced to be imprisoned during the King’s pleasure,
and to be fined, Sir John Eliot in 2000l. and the others
in smaller sums.

This judgment was severely condemned by the House
of Commons at the meeting of the Long Parliament,
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and was afterwards reversed, on a writ of error, by the
House of Lords.*

But Lord Chief Justice Hyde escaped the fate of his
- predeocessor, Chief Justice Tresilian, who was
hanged for promulgating similar doctrines,
for he was carried off by disease when he had disgraced
his office four years and nine months. He died at his
house in Hampshire, on the 25th of August, 1631.

One is astonished to find judges in the seventeenth
century so setting law and decency at defiance, when
Sir Edward Coke, and those who had carried the PETI-
TION OF RIGHT, were still alive: but it was well under-
stood that parliaments were never to meet again; and,
if it had not been for Charles'’s folly in embroiling him-
gelf with the Scottish nation about episcopacy, he and
his descendants’ might long have enjoyed absolute
power, although, no doubt, in course of time, the vio-
lence of popular discontent, and the weakness of a
despotic government, would at last have brought about
a sudden and dreadful convulsion, such as those we have
seen raging in the Continental states.

In justice to the memory of Sir Nicholas Hyde, I
ought to mention that he was much respected and
lauded by true courtiers. Sir George Croke describes
him as “a grave, religious, discreet man, and of great
learning and piety.” f Oldmixon pronounces him to
have been “a very worthy magistrate;” and highly
applauds his judgment in favour of the power of the

His death.

* 3 St. Tr. 235-335,

+ Cro. Car. 225.—He was censured for
baving favourites at the bar; but the
extent to which this sort of favouritism
was then carried may be judged by what
Roger North says of it, and what he con-
siders its legitimate limits :—“ When the
Lord Chief Justice Hyde was alive, he
usually went the Norfolk circuit; and
this judge was industriously favourable
to his Lordship calling him cousin in

open court, which was a declaration that
he would take it for a respect to himselt
to bring him causes : and that is the hest
account that can be given of a favourite ;
in which capacity a gentleman pretends
to be easily heard, and that his errors
and lapses, when they happen, may not
offend the judge or hurt a cause,—beyond
which the profession of favour Is cen-
surable both in judge and counsel.”—
Life of Guilford, i. 83.
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Crown to imprison and prosecute parliament men for
what they have done in the House of Commons.

Hyde was succeeded by a man who was still more
pliant, but who was ever eager to combine
popularity with Court favour. This was Sr Thomas
Sir THOMAS RicHARDSON, son of Dr. Thomas
Richardson, of Hardwicke, in the county of Suffolk. Here
he was born on the 3rd of July, 1569. I find no account
of his education till he was sent to study law in Lin-
coln’s Inn, He was very diligent in his profession,
and, while yet young at the bar, he was elected Recorder
of Bury St. Edmund’s and of Norwich; and he obtained
the appointment of Attorney General to Queen
Anne, the consort of James I. Soon after- g,‘:;&,‘:m
wards he took upon himself the degree of
Serjeant-at-law. In the parliament which met on the
30th of January, 1621, he was returned to the House of
Commons as member for St. Alban’s, not intending that
his parliamentary duties should at all interfere with
his profession, to which he was much devoted. But on
the first day of the session, to his great sur-
prise and mortification, he was elected Speaker. X5 com-
He disqualified himself not only according to serve the

ffice of
ancient precedent, but bond fide,—and ear- Speaker of

nestly implored that the House would excuse Coraimon,
him and proceed to a new choice. *Seeing

that no excuse would serve the turn, he wept down-
right.” * Unfortunately, no account is preserved of his
oration before the King the following day, when he was
presented for confirmation at the bar of the House of
Lords.

He must have belonged to the popular party, who at

* 4 Nich. Proc. James L, p. 651; 1 Parl. Hist. 1168.
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last, constituted the majority in the Lower House, and
were thoroughly determined to punish corruption and
March2s, to reform abuses. Out of respect to his office,
1621.. he was knighted on his first appearance at
Whitehall as Speaker. He had much more laborious
duties to perform in his new office than any of his prede-
cessors. In early times, the session of parliament did
not last longer than a few days; and recently it was
terminated in a few weeks,—either amicably, the re-
quired supply being granted,—or, upon an obstinate
inquiry into grievances, by an abrupt dissolution. The
present session, with an interval of an adjournment,
continued a whole year; and Serjeant Richardson’s
practice at the bar, during this long period, must have
been seriously interfered with, although it was not
considered incorrect that he should sit in the chair of
the House of Commons in the morning, and consult
with his clients at his chambers in the evening; and he
was allowed to plead before the Judges of the Court of
Common Pleas on the days when the House did not
meet.

He rendered good service in advising the proceedings
upon the impeachments carried on before the Lords
against Lord Chancellor Bacon, Sir Giles Mompesson,
and Sir Henry Yelverton; but he betrayed the Com-
mons into a very serious embarrassment, by persuading
them that they had power to adjudge as well as to
accuse wherever any offence was committed against the
'The part ba state. Edward Floyde, a gentleman of family
tookinthe and fortune, having, after the taking of
M Heyas”  Prague, talked contemptuously of the King

and Queen of Bohemia, then very popular, as
¢ Goodman Palsgrave and Goodwife Palsgrave,” was
impeached as an enemy to the Protestant religion. He
was accordingly arrested by order of the House of Com-
mons; and the Speaker gave it as his clear opinion, that
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the Commons have power to hear and to determine as
well as to accuse, where they deem it for the public
good to exercise such a jurisdiction. Accordingly,
Floyde was brought to the bar of the House, and, offer-
ing no sufficient defence, Mr. Speaker, after reciting the
horrid words that he had spoken, thus proceeded :—

¢ It further appeareth that these words were spoken by you in
a most despiteful and scornful manner, with a fleering ang scoft-
ing countenance, on purpose to disgrace as much as in you lay
these illustrious and pious princes : whereupon, the Commons in
parliament assembled, of their love and zeal to our sovereign lord
the King, and not minding to let pass unpunished these things
that tend to the disgrace of his Majesty’s issue, a part of himself,
who is head of the parliament, have called you before them, and
have found that the matters whereof you are impeached are true
and notorious ; therefore the said Commons do adjudge and
award that, for the offence you have commiited, you be returned
this night prisoner to the Fleete,and to-morrow morning you
shall be brought to Westminster into the yard before the Great
Hall of Pleas, and do there stand in the pillory from nine until
eleven of the clock in the forenoon, with a paper upon your hat,
bearing this inscription in capital letters :—FoR FALSE, MALICIOUS,
AND DESPITEFUL SPEECHES AGAINST THE KING’S8 DAUGHTER AND
HER HUSBAND: from thence you shall presently ride to the
Exchange within the city of London, upon a horse without a
saddle, with your face backwards towards the horse’s tail, holdin,
the tail in your hand, with the said paper on your head; an
that you do there stand in the pillory for two hours ; and from
thence you shall ride in like manner to the Fleete, and be
imprisoned there ; and next Friday morning you are to ride in
like manner into Cheapside, and there stand in the pillory with
the said paper and inscription as before, by the space of two
hours, and then ride back in like manner to the Fleete; and
further, you shall pay to the King a fine of 10007.”

The Lords were highly indignant at this sentence,—
by no means on account of its cruelty, but ,; 16z~
because it was an encroachment on their ju- 162
risdiction. They insisted that the impeachment should
go on before them ; and the other House having acqui-
esced, they awarded the same punishment, adding to it
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that Mr. Floyde should be whipped at the cart’s tail
notwithstanding an objection was made to this by some
peers “because he was a gentleman.” *

Mr. Speaker Richardson, at the commencement of the
sesgion, had been considered a patriot; but in the course
of it he yielded to the blandishments of the Court, and
‘submitted to the royal mandates which he received from
time to time. James, taking it into his head that he
could, by the direct exercise of his prerogative, adjourn
the two houses of parliament as well as prorogue them,
sent down a commission to the House of Commons,
ordering an adjournment from the 4th of June to the
20th of Nov. following. The popular members opposed
the reading of it, saying, that “although in compliance
with a request of the King they might agree to an ad-
journment for a reasonable time, an adjournment could
only be by a vote of the majority.” But the Speaker,
without putting any vote, declared the House to be ad-
journed till the 20th day of November, saying that this
was by the King’s order,—and following the form used
by the Lord Chancellor in announcing a prorogation.

This point of parliamentary law was not then settled,
and the Speaker’s decision was acquiesced in ; but he
was afterwards censured by the House for “his habit
of leaving the chair as often as the acts of any state
officers were called in question in a manner disagreeable
to the Court.” t

On the dissolution of the parliament in January,
1622, Richardson returned to the undisturbed pursuit
of his profession; and, seeing that popularity did not
lead to promotion, he now openly enlisted himself a
retainer of the Duke of Buckingham. As a reward for
his servility he was made a King’s Serjeant.

* * Another question was, whether he lory? And it was agreed per plures, not
should have his ears nailed to the pil- to be nafled.””—1 Parl. Hist. 1261.
+ Guthrie, p. 754,
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Continuing steadily in this line, soon after the ac-
cession of Charles I. he was appointed Chief
Justice of the Court of Common Pleas. His Mg ™
first judicial opinion indicated some degree of gfl2mace
independence. Mr. Pine, a country squire, of the Com-
having a company of guests at his table,
talked very irreverently of the King, saying to one who
had boasted of having seen the King at Mr. Pawlet’s,
at Hinton, “ Then hast thou seen as unwise a king as
ever was; for he is carried as a man would carry a
child with an apple. As for meeting him at Mr. Paw-
let’s, that is nothing, for I might have had him at my
house; he is to be carried any whither. Before God he
is no more fit to be king than Kirkwright.” This
Kirkwright was a well-known simpleton.

For these words the Government wished that Mr.
Pine should be hanged, drawn, and quartered; but,—a
doubt being raised whether the mere speaking of them
amounted to treason,—before bringing him to trial the
question was referred to the Judges, and the Attorney
General cited a great many cases in former reigns in
which men had been convicted and executed for a simi-
lar offence. However, Chief Justice Richardson con-
curred in the opinion that ‘the mere speaking of the
words, although they were as wicked as might be, did
not amount to treason; for it had been adjudged that to
charge the King with a personal vice, as to say of him
‘He is the greatest whoremonger or drunkard in the
kingdom,” is no treason.”* So Mr. Pine entirely
escaped, as the Crown lawyers would not acknowledge
that the words merely constituted a misdemeanor.

On the next consultation of the Judges, Richardson
likewise gained credit. Torture, to extort confessions
from state criminals, had been practised by warrant

* Cro. Car. 117.



14 REIGN OF CHARLES 1. Cuar. XI.

from the Privy Council in every reign, at least since

the time of Henry VI.; but, fiom the
Hivopmion  ETowing intelligence of the age, a question
sgainst tor-  had been made respecting its legality. Atlast,

Felton, the assassin of the Duke of Bucking-
ham, having denied that he had been prompted to this
deed by the Puritans, Laud told him *if he would not
confess, he must go to the rack.” He replied, “But in
the extremity of torture I know not whom I may
accuse ; 1 may say that I was prompted by my Lord of
London, or some other of your Lordships.” They then
fell into debate, whether by the law of the land they
could justify putting him to the rack; and the King,
being present, said, “Before any such thing be done,
let the advice of the Judges be had therein, whether
it be legal or no?” And his Majesty desired Sir Thomas
Richardson, the Chief Justice of the Common Pleas, to
say *whether it might be done by law?” adding, «if
it may, I will not use my prerogative in this point.”
Richardson consulted all the Judges at Serjeants’ Inn,
and reported to the King their unanimous opinion, that
“ the prisoner ought not to be tortured by the rack, for
1o such punishment is known or allowed by our law.”*
Notwithstanding the King’s salvo about his prerogative,
Felton, without any further attempt to force from him
that he had accomplices, was brought to trial in due
course of law; and torture has never since been inflicted
in England.

Chief Justice Richardson also showed moderation in
the case of Mr. Richard Chambers, a London merchant,
prosecuted in the Star Chamber for saying ¢ that mer-
chants are in no part of the world so screwed and wrung
as in England, and that in Turkey they had more en-
couragement.” Laud moved that, besides being im-
prisoned till he made submission for his offence at the

* 3 St. Tr. 367,
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Council Board, in the Court of Star Chamber, and on
the Royal Exchange, he should be fined 3000/. Richard-
son insisted that a fine of 500l would be sufficient,
and he succeeded in reducing it to 2000..*

Considering the moderation with which he conducted
himself since he was promoted to the bench, we are
quite at a loss to account for a favour now conferred
upon him. Hitherto no common law judge had ever
been made a peer till he had retired from the seat of
justice ; and a notion prevailed, that, as a writ of error
lay from the courts of common law to the House of Lords,
the same individual could not be a member of the court
of original jurisdiction and of the court of appeal. Never-
theless it was resolved that the family of Sir Thomas
Richardson should be ennobled, and that all question
should be avoided as to his disqualification. From the
venality of the times, the probability is, that the pay-
ment of a good round sum of money removed all the
objections that might have been made to the plan. By
his first marriage the Chief Justice had five , ..
sons; and he was married again to Elizabeth, His wife 1s
daughter of Sir Thomas Beaumont, and relict o gPeer
of Sir John Ashburnham, ancestor of the land
present Earl of Ashburnham. This Elizabeth, by
letters patent dated 28th of Feb. 1628-29, was created
a peeress of Scotland by the title of Baroness Cramond,
—to hold to her for life, with remainder to Thomas
Richardson, eldest son and heir apparent of the
Chief Justice, her husband, by Ursula his first wife,—
with remainder to the heirs male of her said husband
in succession.t! Many gibes and pasquinades were
elicited by this occurrence, for the amusement of West-
minster Hall.

* 3 St. Tr. 373, Scotch peerages are descendible to fe-
+ According to Crawford, this is the males, having been limited to the first
only instance of a female creation in grantee and his heirs general.
the peerage of Scotland, although many
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Between two and three years afterwards, the * getter

of peers,” as he was denominated, was elevated

Helsmade {0 be Chief Justice of England. But it is

of the King's - doubtful whether this step was agreeable to

him. Many supposed that, as in the case of

Sir Edward Coke, it was meant as a punishment for

some offence he had given to the Government. He lost
greatly in profit while he gained in precedence.

On the 24th of October, 1631, he was conducted to
the bar of the Court of King’s Bench by a large bevy
of Serjeants. Lord Keeper Coventry then, in a short
and rather uncomplimentary address, said, it was his
Majesty’s pleasure that, for the public good, Sir Thomas
Richardson should be moved to preside in the King’s
Bench ;” and in answer he merely said that  he sub-
mitted himself to his Majesty’s pleasure.” Thereupon
the writ appointing him was read. Having taken the
oaths, he was placed on the bench, and immediately
began business.

He presided here between three and four years, and
he might have boasted—which few Chief Justices of
those days could have done—that he did not do any
thing very outrageous while sitting in his own court.
Luckily he was not led into temptation, for during this
period there were no trials for treason or sedition, and
he had only such points to determine as whether an
action would lie by a merchant for saying of him * that
he is 10001. worse than nothing,” or by a captain who had
served in the wars, for saying to him *“ Thou art a
notorious pimp.”*

But he was called upon to take part in several Star
an.1632.  Chamber cases which excited great interest.
His bebane  In the prosecution against Mr. Sherfield, Re-
StarChamber. corder of Salisbury, for breaking painted
glass in the window of a church, under an order of

* Cro. Car. 225-403.
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the vestry, obtained without leave of the Bishop, he
allowed that the defendant had acted improperly, but
tried to mitigate the heavy punishment proposed by
Lord Strafford and Laud, saying—

“The defendant conceived it was idolatry, or the cause of
idolatry. The offence was, that God the Father should be
pictured there in the form of an old man in blue and red, for he
never was nor ever can be pictured. Moses himself saw but his
back parts. This worshiping of idols is the greatest sin of all
others. It is to give God’s honour unto creatures. To my
knowledge Mr. Sherfield hath done much good in Salisbury
since I went that circuit; so that there is neither beggar nor
_drunkard to be seen there. I have been long acquainted with
him ; he sitteth by me sometimes at church ; he bringeth a bible
to church with him (I have seen it) with the Apocrypba and
Common Prayer Book in it,—not of the new cut.”

Instead of being dismissed from his office of Recorder,
and fined 1000l. as proposed, the defendant got off with
a fine of 500L*

Lord Chief Justice Richardson showed no mercy to
poor Prynne when prosecuted in the Star , ...
Chamber for publishing his HIsTRIO-MASTYX, His sentence
which inveighed against stage plays, music, "P*P72
dancing, hunting, and other amnsements of the King
‘and Queen :—

“ My Lords,” said he, “since I have had the honour to attend
this court, writing and printing of books, though sharply
censured, doth grow daily worte and worse. Now, forsooth,
every man taketh it upon him to understand everything accord-

"ing to his conceit, and thinks he is nobody except he be in
print.t 'We are troubled here with a book—a monster! *Mon-
strum horrendum, informe, ingens; and I do hold it a most
scandalous, infamous libel to the King’s Majesty, a mogt pious
and religious King—to the Queen’s Majesty, a most ®kcellent
“and gracious Queen—such a one as this land never enjoyed the
like—and I think the earth never had a better. I say eye never
saw, nor ear ever heard, of such a scandalous and seditious thing

* 3 St. Tr. 519-561. bendi was so much complained of in Eng-
+ Few know that the cacoethes scri- 1and 200 years ago !

VOL. II. [
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a8 this misshapen monster is. What saith he in the Epistle
Dedicatory, speaking of play books? ¢They are printed on far
better paper than most octavo and quarto bibles, which hardly
find so good a vent as they.’ This monster, this huge misshapen
monster! I say it is nothing but lics. and venom against all
sorts of people. He doth not only condemn all play-writers, but
all protectors of them, and all beholders of them, and all who
dance and all who sing ;—they are all damned—and that no less
than to hell. He asserts that ¢ dancing is the devil’s profession,’
that ‘the woman who singeth is the prioress of the devil,” and
that ‘fiddlers are the minstrels of the devil’ I say this is a
seditious libel. I protest unto your Lordships it maketh my
heart to swell and my blood in my veins to boil, so cold as I am,
to see this or anything attempted which may endanger my
gracious Sovereign, or give displeasure to his royal Consort.
Not to hold your Lordships longer, it is a most wicked, infamous,
- scandalous, and seditious libel. Mr. Prynne, I must now come
to your sentence, which makes me very sorry, for I have known
you long, and now I must utterly forsake you; for I find you
have forsaken God and his religion, and the allegiance you owe
to both their Majesties and the rule of charity to all noble ladies
in the kingdom.”

He concluded by moving that the book should be
burnt by the common hangman ;—and that the author
should be disbarred, degraded from his academical
degrees, set twice in the pillory, lose both his ears, be
fined 5000l, and be imprisoned during life. This
sentence was pronounced accordingly,* and carried
-into rigorous execution.

When left entirely to himself, Lord Chief Justice
Richardson rather showed a leaning in favour of the
Puritans. While sitting as judge of assize at Exeter,
ap.103, & complaint was brought before him of the
T s, Profanation of the Sabbath, by holding, on
wakesand -~ that day, wakes and church-ales, which

were said to have led to drunkenness, riot,
and immorality. He thereupon not only inveighed

* 3 St. Tr. 661-592. Mr. Hume very although he had doubts whether pillo-
much lauds the good intention the court ries, fines, and prisons were the best ex-

thus manifested, to inspire better humour pedients for that purpose. (Hist. vol. vi.
into Prynne and his brother Puritans; 299.)
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against wakes and church-ales in his charge to the
grand jury, but issued an ordinance against them,
which he directed to be read in all churches within
the county. The clergy complained of this as an en- -
croachment on ecclesiastical jurisdiction, and sent up
a memorial upon the subject to Archbishop Laud,
signed by seventy of them, to prove the antiquity and
inoffensiveness of these diversions. Laud, taking it up
with a high hand, immediately brought it before the
Privy Council, and the Chief Justice was summoned
thither to answer for his delinquency. Oldmixon says
that, “ when he came from the board, the Earl of Dorset,
meeting him with tears in his eyes, asked how he did?
Judge Richardson replied, ¢ Very ill, my Lord, for I am
like to be choaked with the Archbishop’s lawn sleeves.’
And for this cause alone, he was, by Laud’s means, to
his great grief and loss, put from riding the Western,
and forced to go the Essex circuit, reported the meanest
of all others, and which no justice but the puisne judge
or serjeant used to ride.” Part of the sentence of the
Privy Council being that the Chief Justice should re-
verse his ordinance, he did so with a very ill grace.
After reciting it in an instrument under his hand and
seal, he said, “But being commanded to reverse the
same, I do hereby reverse it as much as in me lies; yet,
I doubt not, if the Justices of the Peace will truly
inform his Majesty of the grounds thereof, and of the
great disorders occasioned by wakes and church-ales
his Majesty will give order to confirm it.”

The Justices accordingly drew up a petition in favour
of what the Chief Justice had done; but the Arch-
bishop, being informed of what was coming, caused
a_proclamation to be published in the King’s name,
and to be read in all churches and chapels, by
which ‘ dancing, either for men or women, archery for
men, leaping, vaulting, and any such harmless re-

c2
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creation, after divine service on Sundays, were enjoined
on all the King’s loving subjects.” *

Notwithstanding the hostility of Laud, Chief Justice
ap.1635.  Richardson was well respected by Charles L.,
Hisdeath.  who, at this period of his reign, acted as his
own minister; and he retained his office till he died, on
the 4th day of February, 1635, in the 67th year of his
age. He was buried in Westminster Abbey, behind the
choir, near the cloisters door, where may now be seen a
beautiful monument in black marble erected to his
memory, with his bust in his judge’s cap, robes, ruff,
and collar of S.S., and an inscription which, after a
pompous enumeration of his offices and of his virtues,
thus concludes : “ Thomas Richardson fil. unicus eques
aurat. Baro Scotim designatus patri incomparabili
posuit.”

He seems to have had in his own tiine but an in-
different reputation for honesty and veracity; and,
after his death, he was more talked of as a jester than a
lawyer. The following anecdote is recorded
by L’Estrange:—“Judge Richardson, in
going the Westerne Circuite, had a great flint stone
throwne at his head by a malefactor, then condemned
(who thought it meritorious, and the way to be a
benefactor to the Commonwealth, to take away the life
of a man so odious), but leaning low on his elbow, in a
lazy, recklesse manner, the bullett flew too high, and
only took off his hatt. Soone after, some friends
congratulating his deliverance, he replyde by way
of jeast (as his fashion was to make a jest of every
thing),—* You see now, if I had beene an wupright
judge (intimating his reclining posture) I had been
slaine.”” T )

His jests,

* 2 Oldmixon, 1213 3 Kennett, 71; + “ Anecdotes and Traditions,” pab-
Whitel. Mem. 17; Dart’s History of lished by Camden Society, p. 53.
‘Westminster Abbey.
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His contemporaries did not spare him, notwithstand-
ing his high judicial dignity, as we learn
from another anecdote of L'Estrange :—* The e of
Lord Chief Justice Richardson went with Contempo-
Mr. Mewtis, the Clarke of the Councell, to
see his house at Gunness-bury*, which was furnish’t,
with many pretty knacks and rarities. My Lord
viewed all, and lik’t well, ¢ but, Mr. Mewtis,’ sayes he,
‘if you and I agree upon the price, I must have all
your fooleries and bables into the bargaine.’ ¢Why,
my Lord, sayes he, ¢for these I will not stand with
you; they may e’ene be entail’d if you pleas upon you
and your heires.”” t :

Another collection of legal jokes says, * When
Charles Richardson was dead (younger son of the Lord
Chief Justice, then living), some were questioning
where the body should be interred. ¢ Why,’ says one,
‘where should he be buried but where his father lyes—
at Westminster ? '}

The Chief Justice left behind a large estate to his
eldest son, who, on the death of the first iy gescend-
Baroness Cramond, became Lord Cramond ; ante
and the title was borne by the descendants of the Chief
Justice till the year 1735, when it became extinct from
the failure of heirs male.

On the vacanocy in the office of Chief Justice of the
King's Bench, created by the death of Sir , ..
Thomas Richardson, the King and his sir Jobn
Ministers were exceedingly anxious to select Zr®P™
a lawyer fitted to be his successor. Resolved to raise

* Gunnersbury, afterwards celebrated epitaph prepared by John Clerk, Lord
as the seat of the Princess Amella, Eldin, for a Scotch judge:—
daughter of George IL

« Anecdotes and Traditions,” p. 19. “ Here ceaseth to lye
I B hie reminds ore of the  The Right Honourable,” &, &c.
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taxes without the authority of Parliament, they had
launched their grand scheme of ship-money, and they
knew that its validity would speedily be questioned.
To lead the opinions of the Judges, and to make a
favourable impression on the public, they required a
Chief on whose servility they could rely, and who, at
the same time, should have a great reputation as a
lawyer, and should be possessed of a tolerable character
for honesty. Such a man was Mr. SERJEANT BRAMPSTON.
. Hewas born at Maldon, in Essex, of a family founded
there in the reign of Richard II. by a citizen of London,
who had made a fortune in trade and had served the
office of sheriff. When very young he was
Hosndles  gent to the University of Cambridge, and
,}‘:;gd’}fe. there he gained high renown by his skill in
disputation, which induced his father to
breed him to the bar. Accordingly, he was transferred
to the Middle Temple, and studied law there for seven
years, with unwearied assiduity. At the end of this
period be was called to the bar, having then amassed
a store of law sufficient to qualify him at once to step
upon the bench. Different public bodies strove to have
the benefit of his advice; and very soon he was stand-
ing counsel for his own University, and likewise for the
City of London, with an annual fee pro concilio émpenso
et impendendo. Having been some years an “ ap-
prentice,” he took the degree of Serjeant-at-law.
According to a practice very common in our pro-
- fession, he had, in the language of Mr. Gurney
e starts in " §
the “sedition the famous stenographer, * started in the sedi-
Hne: tion line,” that is, defending persons pro-
secuted for political offences by the Government. He
was counsel for almost all the patriots who, in the
end of the reign of James I. and the beginning of the
reign of Charles I., were imprisoned for their refractory
conduct in the House of Commons; and one of the



A.D. 1636. CHIEF JUSTICE BRAMPSTON. 23

finest arguments to be found in our books is one de-
livered by him in Sir Thomas Darnel’s case, to prove
that a warrant of commitment by order of the King,
without specifying the offence, is illegal.*

He refused a seat in the House of Commons, as it
suited him better to plead for those who were in the
Tower than to be sent thither himself. By and by, the
desire of obtaining the honours of the pro- , ...
fession waxed strong within him, and he totheGo-
conveyed an intimation, by a friend, to the vemment.
Lord Keeper that it would be much more agreeable
to him to be retained for the Government than
to be always against it. The offer was accepted;
he was taken into the counsels of Noy, the Attorney
General, and he gave his assistance in defending
all stretches of prerogative. 'Promotions were now
showered down upon him ; he was made Chief Justice
of Ely, Attorney General to the Queen, King’s Serjeant,
and a Knight. Although very zealous fur the Crown,
and really unscrupulous, he was anxious to observe
decency of deportment, and to appear never to trans-
gress the line of professional duty.

Noy would have been the man to be appointed Chief
Justice of the King’s Bench to carry through
his tax by a judicial decision in his favour, .
but he had suddenly died soon after the ship- cChier Justice -
money writs were issued ; and, after him, Sir P "8*
John Brampston was deemed the fittest per-
son to place at the head of the common law Judges.
On the 18th of- April, 1635, his installation took
place, which was, no doubt, very splendid; but we
have no account of it except the following, by Sir
George Croke :—

“First, the Lord Keeper made a grave and long speech,
* 38t. Tr. 5.
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signifying the King’s pleasure for his choice, and the duties of
his place: to which, after he had answered at the bar, returning
his thanks to the King, and promising his endeavour of due per-
formance of his duty in his place, he came from the bar into
court, and there kneeling, took the oaths of supremacy and
allegiance : then standing, he took the oath of judge: then he
was appointed to come up to the bench, and then his patent
(which was only a writ) %eing read, the Lord Keeper delivered
it to him. But Sir William Jones (the senior puisne judge)
said, the patent ought to have been read before he came up to
the bench.” *

In quiet times, Lord Chief Justice Brampston would
have been respected as an excellent judge. He was
above all suspicion of bribery, and his decisions in
private causes were sound as well as upright. But,
unhappily, he by no means disappointed the expecta-
tions of the Government.

Soon after his elevation, he was instructed to take
Hisopinion the opinion privately of all the Judges on

o P- the two celebrated questions—

1. Whether, in cases of danger to the good and safety of the
kingdom, the King may not impose ship-money for its defence
and safeguard, and by law compel payment from those who
refuse ? 2. Whether the King be not the sole judge both of the
danger and when and how it is to be prevented ?”

There is reason to think that he himself was taken
in by the craft of Lord Keeper Coventry, who repre-
sented that the opinion of the twelve Judges was
wanted merely for the King’s private satisfaction, and
that no other use would be made of it. At a meeting
of all the Judges in Serjeants’ Inn Hall, Lord Chief
Justice Brampston produced an answer to both ques-

* Cro. Car. 403. These forms are no Scotland they still subject the new judge
longer used. The Chief Justice i8 now to ¢rials of his sufficlency : while these
sworn in privately before the Chancellor; are going on he is called Lord Probu-
and without any spcechitying be enters tioner; and he might undoubtedly be

the court and takes his place on the plucked if the Court should think fit.
bench with the other judges. But in
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tions in the affirmative, signed by himself. Nine other
Judges, without any hesitation, signed it after him;
but two, Croke and Hutton, declared that they thought
the King of England never had such a power, and that,
if he ever had, it was taken away by the act De Tal-
lagio non concedendo, the PETITION OF RIGHT, and other
statutes: but they were induced to sign the paper,
upon a representation that their signature was a mere
formality.

The unscrupulous Lord Keeper, having got the paper
into his possession, immediately published it to tho
world as the unanimous and solemn decision of all the
Judges of England; and payment of ship-money was
refused by JorN HaMPDEN alone.

His refusal brought on the grand trial, in the
Exchequer Chamber, upon the validity of the Humpden's
imposition. Lord Chief Justice Brampston, =
in a very long judgment, adhered to the opinion he had
before given for the legality of the tax, although he cha-
racteristically expressed doubt as to the regularity of the
proceeding on technical grounds. Croke and Hutton
manfully insisted that the tax was illegal ; but, all the
other Judges being in favour of the Crown, Hampden
was ordered to pay his 20s.*

Soon after, the same point arose in the Court of
King’s Bench in the case of the Lord Say, AD. 1638,
who, envying the glory which/Hampden had Lord 8ay's
acquired, allowed his oxen to be taken as a
distress for the ship-money assessed upon him, and
brought an action of trespass for taking them. But
Banks, the Attorney General, moved that counsel might
not be permitted to argue against what had been
decided in the Exchequer Chamber; and Lord Chief
Justice Brampston said, ““Such a judgment should be

* 3 St. Tr. 826-1283.
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allowed to stand until it were reversed in parliament,
and none ought to be suffered to dispute against it.”* -
The Crown lawyers were thrown into much per-
plexity by the freak of the Rev. Thomas Harrison, a
country parson, who can hardly be considered a fair
specimen of his order at that time, and must either
have been a little deranged in his intellect, or animated
by an extraordinary eagerness for ecclesiastical pro-
motion. Having heard that Mr. Justice Hutton, while
up. 1636, on the circuit, had expressed an opinion un-
Hamison's  favourable to ship-money, he followed him to
London, and, while this reverend sage of the
law was seated, with his brethren, on the bench of the
Court of Common Pleas, and Westminster Hall was
crowded with lawyers, suitors, and idlers, marched up
to him, and, making proclamation “ Oyez! Oyez! Oyez!”
said with a loud voice, “ Mr. Justice Hutton ! you have
denied the King’s supremacy, and I hereby charge you
with being guilty of high treason.” The Attorney
General, however much he might secretly honour such
an ebullition of loyalty, was obliged to treat it as an
outrage, and an ex-officio information was filed against
the delinquent for the insult he had offered to the
administration of justice. At the trial the reverend
defendant confessed the speaking of the words, and
gloried in what he had done, saying—

T confess that judges are to be honoured and revered as sacred
persons so long as they do their duty ; but having taken the oath
of supremacy many times, I am bound to maintain it, and when
it is assailed, as by the denying of ship-money, it is time for
every loyal subject to strike in.,” Brampston, C. J.: “The
denying of ship-money may be, and I think is, very wrong; but
is it against the King’s supremacy ?” Harrison: “ As a loyal
subject, I did labour the defence of his Majesty, and how can I
be guilty of a crime? I say, again, that Mr, Justice Hutton has

* Cro. Car, 524.
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committed treason, for upon his charge the people of the country
do now deny ship-money. His offence being openly committed,
I conceived it not amiss to make an open accusation. The King
will not give his judges leave to speak treason, nor have they
rower to make or pronounce laws against his prerogative. We
are not to question the King’s actions; they are only between
God and his own conscience. *Sufficit Regi, quod Deus est.’
This thesis I will stand to—that whatsoever the King in his
conscience thinketh he may require, we ought to yield.”

The defendant having been allowed to go on in this
strain for a long time, laying down doctrines new in
courts of justice, although, in those days, often heard
from the pulpit, the Chief Justice at last interposed,
and said—

“Mr. Harrison, if you have anything to say in your own
defence, proceed; but this raving must pot be suffered. Do
you not think that the King may govern his people by law ?”
Huarrison: “Yes, and by something else too. If I have
offended his Majesty in this, I do submit to his Majesty, and
¢rave his pardon.”” Brampston, C. J.: “ Your ¢If’ will be very
ill taken by his Majesty ; nor can this be considered a sub-
mission.”

The defendant, being found guilty, was ordered to
pay a fine to the King of 50007, and to be imprisoned,
—without prejudice to the remedy of Mr. Justice Hutton
by action. Such an action was accordingly brought,
and, so popular was Mr. Justice Hutton, that he re-
covered 10,000l. damages ; whereas it was said that, if
the Chief Justice had been the plaintiff in an action
for defamation, he need not have expected more than a
Norfolk groat.*

Lord Chief Justice Brampston’s services were like-
wise required in the Star Chamber. He there zealously
assisted Archbishop Laud in persecuting Williams,
Bishop of Lincoln, ex-Keeper of the Great Seal. When
sentence was to be passed on this unfortunate

* Cro. Car. 5033 Hutt. 131; 3 St. Tr. 1370.
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prelate, ostensibly for tampering with the witnesses who
were to give evidence against him on a former
. accusation which had been abandoned as
untenable, but in reality for opposing Laud’s popish
innovations in religious ceremonies, Brampston de-
claimed bitterly against the right reverend defendant,

saying—

“I find my Lord Bishop of Lincoln much to blame in per-
Brampeton’s suading, threatening, and directing of witnesses ;—a
Su s foul fault in any, but in him most gross who hath
the Bishop  curam animarum throughout all his diocese. To
ofLincolu.  gestroy men’s souls is most odious, and to be
severely punished. I do hold him not fit to have the cure of
souls, and therefore I do censure him to be suspended tam ab
Officio quam a Beneficio, to pay a fine of 10,0001, and to be im-
prisoned during the King’s pleasure.” *

A.D. 1637.

This sentence, although rigorously executed, did not.
satiate the vengeance of the Archbishop; and
the Bishop, while lying a prisoner in the.
Tower, having received some letters from one of the
masters of Westminster School, using disrespectful
language towards the Archbishop, and calling him “a
little great man,” a new information was filed against
the Bishop for not having disclosed these letters to
a magistrate, that the writer might have been imme-
diately brought to justice. Of course he was found
guilty ; and, when the deliberation arose about the
punishment, thus spoke Lord Chief Justice Bramp-
ston :—

A.D. 1639.

“The concealing of the libel doth by no means clear my Lord
Bishop of Lincoln, for there is a difference between a letter which
concerns a private person and a public officer. If a libellous
letter concern a private person, he that receives it may conceal it
in his pocket or burn it; but if it concern' a public person, he
ought to reveal it to some public officer or magistrate. Why
should my Lord of Lincoln keep these letters by him, but to the

* 3 St. Tr. 187,
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end to publish them, and to have them at all times in readiness
to be published? I agree in the proposed sentence, that, in
addition to a fine of 50001 to the King, he do pay a fine of 30001.
to the Archbishop, seeing the offence is against so honourable a
"person, and there is not the least cause of any grievanoe or wrong
that he bath done to my Lord of Lincoln. For his being
degraded, I leave it to those of the Ecclesiastical Court to whom
it doth belong. As to the pillory, I am very sorry and unwilling
to give such a sentence upon any man of his calling and degree.
But when I consider the quality of the person, and how much it
doth aggravate the offence, I cannot tell how to spare him; for
the considerations that should mitigate the punishment add to
the enormity of the offence.” *

As no clerical crime had been committed for which
degradation could be inflicted, and as it was
thought not altogother decent that a bishop, CrETetY
wearing his lawn sleeves, his rochet, and his Drampston
mitre, should stand on the pillory, to be ll))ilsl{l:plnthe
pelted with brickbats and rotten eggs, the il
Lord Chief Justice was overruled respecting this last
suggestion, and the sentence was limited to the two
fines, with perpetual imprisonment. The defendant
was kept in durance under it till the meeting of the
Long Parliament, when he was liberated ; and, becom-
ing an Archbishop, he saw his persecutor take, his place
in the Tower, while he himself was placed at the head
of the Church of England.t

Now came the time when Lord Chief Justice
Brampston himself was to tremble. The first griev-
ance taken up was ship-money, and both , ...
Houses resolved that the tax was illegal, and Brampston
that the judgment against Hampden for byies les
refusing to pay it ought to be set aside. Ferlament
Brampston was much alarmed when he saw Strafford
and Laud arrested on a charge of high treason and
Lord Keeper Finch obliged to fly beyond the seas.

= 3 St. Tr. 814. + See ¢ Lives of Chancellors,” vol. il., ch, lix.
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The next impeachment voted was against Brampston
himself and five of his brethren, but they were more
leniently dealt with, for they were only charged with
“high crimes and misdemeanours;”’ and, happening to
be in the House of Lords when Mr. Waller brought
up the impeachment, it was ordered “that the said
Judges for the present should enter into recognizances
of 10,000l. each to abide the censure of Parliament.”
This being done, they enjoyed their liberty, and con-
tinued in the exercise of their judicial functions; but
Mr. Justice Berkeley, who had made himself particu-
larly obnoxious by his indiscreet invectives against the
Puritans, was arrested while sitting on his tribunal in
Westminster Hall, and committed a close prisoner to
Newgate.* ,

Chief Justice Brampston tried to mitigate the indig-
nation of the dominant powers by giving judgment in
the case of -Chambers v. Sir Edward Brunfield, Mayor of
London, against the legality of ship-money. To an
action of trespass and false imprisonment, the defendant
justified by his plea under “a writ for not paying of
money assessed upon the plaintiff towards the finding
of a ship.” There was a demurrer to the plea, so that
the legality of the writ came directly in issue. The
counsel for the defendant rose to cite Hampden's case
and Lord Say’s case, in which all their Lordships had
concurred, as being decisive in his favour; but Bramp-
ston, C.J., said,—

“We cannot now hear this case argued. It hath been voted
and resolved in the Upper Housc of Parliament and in the
House of Commons, nullo contradicente, that the said writ, and
what was done by colour thereof, was illegal. Therefore,
without further dispute thereof, the Court gives judgment for the
plaintiff.”

The Commons were much pleased with this sub-

* 2 Parl. Hist. 700, ’ + Cro. Car. 601.
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missive conduct, but pro formd they exhibited articles of
impeachment against the Chief Justice. To the article
founded on ship-money he answered, “ that juy.

at the conference of the Judges he had given 401842

it as his opinion that the King could only impose the
charge in case of necessity, and only during the con-
tinuance of that necessity.” *

The impeachment was allowed to drop; and the
Chief Justice seems to have coquetted a good deal with
the parliamentary leaders, for, after the King had
taken the field, he continued to sit in his court at West-
minster, and to act as an attendant to the small number
of peers who assembled there, constituting the House
of Lords.

But when a battle was expected, Charles, being told
that the Chief Justice of England was Chief
Coroner, and, by virtue of his office, on view
of the body of a rebel slain in battle, had
autharity to pronounce judgment of attainder
upon him, so as to work corruption of blood and for-
feiture of lands and goods, thought it would be very
convenient to have such an officer in the camp, and
summoned Lord Chief Justice Brampston to appear at
head-quarters in Yorkshire. The Lords were asked to
give him leave of absence, to obey the King’s summons,

Brampston is
summoned to
the head-
quarters of
Charles I.

* His son, the Autobiographer, to Mr., Justice Crooke should die. Where-

prove the truth of this allegation, re-
lates the following anecdote :—* I beinge
with my Lord Cheife Justice Bramston
at Mr. Justice Crooke's chambers in Ser-
Jeants’ Inn, my Lord Chief Justice
spake to Mr. Justice Crooke to this
effect: * Brother Crooke, you know what
opinton I delivered upon ideration

unto Mr. Justice Crooke answered:—
¢ That he did well remember that my
Lord Bramston did declare his opinion to
bee, that the Kinge could impose that
charge, but only in case of necessitie
and only duringe the continuance of
that necessitie; and that my Lord
B fused to subscribe unto the

with the other Judges upon the question
sent unto us concerninge ship monie ; you
are old, and if it should please God to
call you, I would be glade that it might
be knowne what my opinion was; and
bow I caried myselfe in it ; therefore, I
pray tell it to our brother Phesant,’—if

question otherwise, but was overruled
by the more volices, whereupon ke did
subscribe.’ ”—p. 79. But I believe this
to be a pious invention, and, if 1t were
true, would only show the Chlef Justice
to have acted in a very cunning and
sneaking manner. '
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but they commanded him to attend them day by day
at his peril. He therefore sent his two sons to make
his excuse to the King. His Majesty was highly
incensed by his asking leave of the Lords; and, —
_considering another apology that he made, about the
infirmity of his health und the difficulty of travelling
Oct. 10. in the disturbed state of the country, a mere
g:‘ﬁf?f & pretence,— by a :mpersedeas_under the great
missed. seal, dismissed him from his office, and im-
mediately appointed Sik RoperT HeaTH to be Chief
Justice of England in his stead. In a foew days after,
the ex-Chief Justice received the following handsome
letter from his successor : —

“My Lord (for soe you shall ever be to me), when you shall
truely understand the passages of things you will know that I
have binn farr from supplantinge you, whome I did truely love
and honor, and that I have binn and will be your servant ; and I
believe you know that the Kinge hath ingaged himselfe to be
mindfull of you, and I assure you, at my humble suite, he hath
given me leave to be his remembrancer, which I will not
neglect : in the mean tyme I am and ever will be your very true
servant “ RoBERT HEATH.”

Brampston must now have given in his full adhesion
Helstn to the parliamentary party, for in such favour
fovour with  was he with them that, when the treaty of

por] . . .
mentary Uxbridge was proceeding, they made it one
leaders. of their conditions that he should be reap-
pointed Lord Chief Justice of the Court of King’s
Bench; although the Autobiographer stoutly denies
that his father ever temporised, and says that this
proposal only shows that “they had a better opinion
of him than he had of them or their cause.”* From
the same source we have the following further state-
-ment, which must be taken with some grains of allow-

ance :—
* Page 82.
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' ¢ After that, they would have brought him into the House of Lords
as an assistant, whick he did not absolutely denie, but

avoided attending by the help of freinds. They had 2 1%¢-
thoughts of makeing him theire keeper of theire seale; and the
Commons passed some vote for it in March, 1646, which was to be
communicated to the Lords. My father went to London and
prevented it by his freinds in the Lords’ House. And thus he
escaped ruine; for bad he been put to refuse (as accept he would
not) any imployment, he must inevitably have binn undone.
At length Crumwell toke upon him the Protectorship; he sent
his Secretary Thurlow to him, and to bringe him to the Cockpitt
at Whiteball, where he treated him with great respect, and
urged him to take the office of Cheife Justice again; but he
excused himselfe as being old, and, havinge made tryall, could
not satisfie ; therefore he must now medle noe more with publique
matters. Crumwell brought him down stayers, sayinge he would
take no deniall, and wished him to advise with his brother Rolle,
whoe was his freind and an honest man. And I know Rolle
came to my father and protested he would be banished rather
than be a judge: when, contrary to these words, he was first a
Puisne Judge, and alterwards Cheife Justice of the Bench, which
they called the Upper Bench.”*

I will not say that he would have been willing to
resume his office, with the title of ¢ Chief Justice of the
Upper Bench of His Hicuness OLiver, THE Lorp Pro-
TEcTOR,” if Rolle had not outwitted him, and got it for
himself; but it is quite clear that he conformed very
submissively to the republican régime.

After Rolle’s appointment Brampston withdrew en-
tirely from public life, and spent the remainder of his
days at his country-house in Essex. There
he expired, on the 2nd of September, 1654, in
the 78th year of his age. 1f courage and principle had
been added to his very considerable talents and acquire-
ments, he might have gained a great name in the
national struggle which he witnessed; but, from his
vacillation, he fell into contempt with both parties,
and, although free from the imputation of serious
crimes, there is no respect entertained for his memory.

His death.

. * Pp. g8, 89. .
VOL. II. D
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However, the following lines, to be read on his monu-
ment in the church of Roxwell in Essex, represent
him as very faultless, and very sanguine as to the
result of his own trial at the GRAND AssizE:—

Hie epltaph. “ AMBITION?, IRA, DONOQUE POTENTIOR OM

QUI JUDEX ALIIS LEX FUIT IPSE SIBI;

QUI TANTO OBSCURAS PENETRAVIT LUMINE CAUSAS
UT CORVICTA SIMUL PARS QUOQUE VICTA FORKT;

MAXTMUS INTERPRES, CULTOR SANCTISSIMUS AQUI,
HIC JACET, HEU, TALES MORS NIMIS ZQUA RAPIT!

HIC ALACRI RXPECTAT SUPREMUM MENTE TRIBUNAL,
NEC METUIT JUDEX JUDICIS ORA SUL”

One of his sons, the Autobiographer, was made a
Knight of the Bath by Charles II., and the other a
Baron of the Exchequer. His possessions are inherited
by his lineal heir, Thomas William Brampston, Esq.,
now one of the representatives for his native county;
a distinction which has been conferred upon the family
in fifteen parliaments since the death of the Chief
Justice.* :

We must now attend to Sir Robert Heath, who was
sicRovert  the last Chief Justice of Charles I., and was
Heath. appointed by him to pass judgment, not on
the living, but on the dead. If we cannot defend all
“his proceedings, we must allow him the merit—which
‘successful members of our profession can so seldom
claim—of perfect consistency ; for he started as a high
prerogative lawyer, and a high prerogative lawyer he
continued to the day of his death.

" He was of a respectable family of small fortune, in
His edu- Kent, and was born at Etonbridge in that
cation, county. He received his early education at
Tonbridge School, and was sent from thence to St.
. See Clar. Hist. Reb. ii. 33, 179; Autohiography, published in 1845 by the

Peck’s Des. Cur. lib. xiv. p. 27; Whit. Camden Society,—very ably edited by
Mem. p, 245; Sir John Brampstou's Lord Braybrooke, the President,
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John’s College, Cambridge. His course of study there
is not known; but when he was transferred to the
Inner Temple, we are told that he read law and his-
tory with the preconceived conviction that the King
of England was an absolute sovereign, and so enthusi-
astic was he that he converted all he met with into
arguments to support his theory. One most convenient
doctrine solved many difficulties which other- o =~
wise would have perplexed him: he main- tencyasa
tained that Parliament had no power to i‘&‘iﬁi‘:}?ﬁ
curtail the essential prerogatives of the rogative.
Crown, and that all acts of parhament for such-a
purpose were ultra vires and void. There is no absurdity
in this doctrine, for a legislutive assembly may have
only a limited power, like the Congress of the United
States of America; and it was by no means so startling
then as now, when the omnipotence of parliament has
passed into a maxim. He had no respect whatever for
the House of Commons or any of its privileges, being
of opinion that it had been called into existence by the
Crown only to assist in raising the revenue, and that,
if it refused necessary supplies, the King, as PATErR
PatriE, must provide for the defence of the realm in
the same manner as before it had existence. He him-
self several times refused a seat in that assembly, which
he said was “ only fit for a pitiful Puritan or a pre-
tendlng patriot;” and he expressed a resolution to get
on in his profession without beginning, as many of his
brethren did, by herding with the seditious, and trying
to undermine the powers which for the public good
the Crown had immemorially exercised and inalienably
possessed. To enable him to defend these with proper
skill and effect, he was constantly perusing the old
records, and, from the Conquest downwards, they were
as familiar to him as the cases in the last number of the
periodical Reports are to a modern practitioner. Upon
D2
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all questions of prerogative law which could arise he
was complete master of all the authorities to be cited
for the Crown, and of the answers to be given to all
that could be cited against him.

As he would neither go into parliament nor make
Hisreru- g splash in Westminster Hall in the * sedi-
“Reader  tion line,” his friends were apprehensive that
his great acquirements as a lawyer never would be
known; but it happened that, in the year 1619, he
was appointed * Reader” for the Inner Temple, and
he delivered a series of lectures, explaining his views
on constitutional subjects, which for ever established
his reputation.

On the first vacancy which afterwards occurred in

the office of Solicitor General he was ap-
fpn. 22,192 pointed to fill it; and Sir Thomas Coventry,
Solicitor the Attorney General, expressed high satis-

faction at having him for a colleague. Very
important proceedings soon after followed, mpon the
impeachment of Lord Bacon and the punishment of the
monopolists, but as these were all in parliament he
made no conspicuous figure during the remainder of the
reign of James I. '

Soon after the commencement of the reign of Charles
I. he was promoted to the office of Attorney
General ; and then, upvn various important
occasions, he delivered arguments in support of the
unlimited power of the Crown to imprison and to
impose taxes, which cannot now be read without
admiration of the learning and ingenuity which they
display.

The first of these was when Sir Thomas Darnel and
his patriotic associates were brought by habeas corpus
before the Court of King’s Bench, having been com-
mitted in reality for refusing to contribute to the
foreed loan, but upon a warrant by the King and

Oct. 31, 1626,
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Council which did not specify any offence. I have al-
ready mentioned the speeches of their coun- gz,
sel.* «“To these pleadings for liberty,” says mentin

fuvour of the
Hallam, * Heath, the Attorney General, re- King's
plied in a speech of considerable ability, 5::.;:1.«?

withou

full of those high principles of preroga- watug the
tive which, trampling as it were on all sta- &
tate and precedent, seemed to tell the Judges that they
were placed there to obey rather than to determine.”t

¢ This commitment,” he said, “is not in a legal and ordinary
way, but by the special command of our lord the King, which
implies not only the fact done, but 8o extraordinarily done, that
it is notoriously his Majesty’s immediate act, and he wills that
it shounld be so. Shall we make inquiries whether his commands
are lawful ?—who shall call in question the justice of the King’s
actions? Is he to be called upon to give an account of them ?”

After arguing very confidently on the legal maxim
that “the King can do no wrong,” the constitutional
interpretation of which had not yet been settled, he
goes on to show how de facto the power of imprisonment
had recently been exercised by the detention in custody,
for years, of popish and other state prisoners, without
any question or doubt being raised. *Some,” he ob-
served, *“there are in the Tower who were put in it
when very young: should they bring a habeas corpus,
would the Court deliver them?” He then dwelt at
great length upon the resolution of the Judges in the
34th of Elizabeth in favour of a general commitment by
the King; and went over all the precedents and statutes
cited on the other side, contending that they were either
inapplicable or contrary to law. He carried the Court
with him, and the prisoners were remanded without
any considerable public scandal being then created.}

During the stormy session in which the * Petition of
Right” was passed, Heath, not being a member of the

* Ante, p. 3-2. + Const. Hist. 1. 527,
4 38t Tr. 1-234.
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House of Commons, had very little trouble; but once,
while it was pending, he was heard against it as counsel
for the King before a joint committee of Lords and Com-
mons., Upon this occasion he occupied two whole days
in pouring forth his learning to prove that the proposed
measure was an infringement of the ancient, essential,
and inalienable prerogatives of the Crown.* He was
patiently listened to, but he made no impression on the
Lords or Commons; and the King, after receiving an
assurance from the Judges that they would effectually
do away with the statute when it came before them for
mterpretatxon, was obliged to go through the form of
giving the royal assent to it.

As soon as the parliament was dissolved, Heath was
Heprose-  Called into full activity ; and he now carried
Sueslirs  every thing his own way, for the extent of
audothers  the royal prerogativo was to be declared by
theyhad  the .Court of King's Bench and the Star
saidanddone Chamber. Sir John Eliot, Stroud, Selden,
of Commons.  and the other leaders of the country party
who had been the most active in carrying the *Petition
of Right,” were immediately thrown into prison, and,
the Attorney General having assembled the Judges,
they were as good as their word, by declaring that they
had cognisance of all that happened in parliament,
and that they had a right to punish whatsoever was
done there by parliament men in an unparliamentary
manner.{

The imprisoned patriots having sued out writs of
habeas corpus, it appeared that they were detained under
warrants signed by the King, *for notable contempts
committed against ourself and our government, and for
stirring up sedition against us.” Their counsel argued
that a commitment by the King is invalid, as he must
act by responsible officers; and that warrants in this

* 38t Tr. 133. . + Ibid. p. 237,
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general form were in direct violation of the «“ Petition
of Right,” so recently become law. But Heath still
boldly argued for the unimpaired power of arbjtrary
imprisonment, pretending that the « Petition of Right”
was not a binding statute. * A petition in parliament,”
said he, “ is no law, yet it is for the honour and dignity
of the King to observe it faithfully ; but it is the duty
of the people not to stretch it beyond the words and in-
tention of the King, and no other construction can be
made of the *Petition’ than that it is a confirmation
of the ancient rights and liberties of the subject. So
that now the case remains in the same quality and
degree as it was before the ¢ Petition.’” He proceeded
to turn into ridicule the whole proceedings of the late
parliament, and he again went over the bead-roll of his
precedents to prove that one committed by command of
the King or Privy Council is not bailable. The pn-
soners were remanded to custody.

In answer to the informations, it was pleaded that a
court of common law had no jurisdiction to take cogni-
sance of speeches made in the House of Commons ; that
the Judges had often declared themselves in-
competent to give an opinion upon such
. subjects; that the words imputed to Sir John Eliot
were an accusation against the ministers of the Crown,
which the representatives of the people had a right to
prefer; that no one would venture to complain of
grievances in parliament if he should be subjected to
punishment at the discretion of an inferior tribunal;
that the alleged precedents were mere acts of power
which no attempt had hitherto been made to sanction ;
and that although part of the supposed offences had
occurred immediately before the dissolution, so that
they could not have been pumshed by the last parlia-
ment, they might be pumshed ina future parliament.
But,—

A.D. 1620,
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“ Heath, A. G.,replied that the King was not bound to wait for
His argu another parliament ; and, moreover, that the House of
ment .gd ¢ Commons wasnot a court of Justice, nor had any power
parliament-  to proceed criminally, except by imprisoning its own
‘,‘gg"‘"“ members. Headmitted that the judgea had sometimes

declined to give their judgment upon matter of pri-
vilege; but contended that such cases had happened during the
session of parliament, and that it did not follow that an offence com-
mitted in the House might not be questioned after a dissolution.”

The Judges unanimously held, that, although the
alleged offences had been committed in parliament, the
defendants were bound to answer in the Court of King’s
Bench, in which all offences against the Crown were
cognisable. The parties refusing to put in any other
plea, they were convicted, and, the Attorney General
praying judgment, they were sentenced to pay heavy
fines, and to be imprisoned during the King’s pleasure.*

Heath remained Attorney General two years longer.,

The only difficulty which the Government
Heatbad-  now had was to raise money without calling

the ; a1
King toim- g parliament; and he did his best to surmount

ﬁ? on cards. it. By his advice a new tax was laid on

cards, and all who refused to pay it he mer-
cilessly prosecuted in the Court of Exchequer, where
his will was law. All monopolies had been put down
at the conclusion of the last reign, with the exception
of new inventions. Under the pretence of some novelty,
he granted patents, vesting in particular individuals
or companies the exclusive nght of dealing in soap,
leather, salt, linen rags, and various other commodities,
although, of 200,000l thereby levied on the people,
Hisscheme Scarcely 1500l came into the royal coffers.
oo,y His grand expedient was to compel all ?vho
compeliing - had a landed estate of 40L a year to submit to
Eotneed knighthood, and to pay a heavy fee; or, on re-
fusal, to pay a heavy fine. This caused a tremendous out-

* 3 St. Tr. 235-335: 2 Hall. Const, Hist. 3-7.
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cry, and was at first resisted; but the question being
brought before the Court of Exchequer, he delivered
an argument in support of the claim, in which he
traced knighthood from the ancient Germans down
to the reigns of the Stuarts, showing that the prince
had always the right of conferring it upon all who held
of him in capite—receiving a reasonable compliment in
return. In this instance, Mr. Attorney not only had
the decision of the Court, but the law, on his side.*
Blackstone says, “ The prerogative of compelling the
king’s vassals to be knighted, or to pay a fine, was ex-
pressly recognised in parliament by the statute de
Militibus, 1 Ed. IL.,—but yet was the occasion of heavy
murmurs when exerted by Charles I, among whose
many misfortunes it was, that neither himself nor his
people seemed able to distinguish between the arbitrary
stretch and the legal exertion of prerogative.”}

All these expedients for filling the Exchequer proving
unproductive, the last hopes of despotism rested upon
Noy, who, having been a patriot, was eager to be the
slave of the Court, and proposed his ship-money. If
this should be supported by the Judges, and endured
by the people, parliaments for ever after would have
been unnecessary. Heath was willing enough to defend
it ; but the inventor was unwilling to share the glory
or the profit of it with another. Luckily, at that very
time, a vacancy occurred in the office of Chief . .
Justice of the Common Pleas ; and there being made Chief
an extreme eagerness to get rid of Heath, Commen
notwithstanding his very zealous services to >
the Crown, he was “put upon the cushion,” and Noy
succeeded him as Attorney General.

To qualify him to be a Judge, it was necessary that

® The case is not in print, but I bave hood was abolished by the Long Parlia-
a very full MS. report of it. ment, 16 Cur. L. c. 20.
+ 2 BL Com. 69. Compulsory knight-
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he should first become a Serjeant; and, according to
ancient custom, he distributed rings, choosing a motto
which indicated his intention still to put the King
above the law,—* Lex Regis, vis Legis.” * On the 25th
of October, 1631, he came in his party-coloured robes to
the Common Pleas, and performed his ceremonies as
Serjeant, and the same day kept his feast in Serjeants’
Inn; and afterwards, on the 27th of October, he was
sworn in Chief Justice.” *
* In the four years during which he held this office, no
case of public interest occurred in his own court; but
he took an active part in the Star Chamber, and, having
prosecuted the Recorder of Salisbury for breaking a
painted window without the bishop’s consent, he now
sentenced him for the offence.t The grand scheme of
ship-money, which had been long in preparation, was
ready to be brought forward, when, to the astonishment
of the world, Heath was removed from his
Sept- 141 office. It has been said that the Government
ey, Was afraid of his opinion of ship-money, and
wished to prefer Finch—the most profligate
of men—on whom they could entirely rely. The truth
seems to be, that he continued to enjoy the favour
and confidence of the Government, but that a charge
had been brought against him of taking bribes, which
was 80 strongly supported by evidence that it could
not be overlooked, although no parliament was sitting,
or ever likely to sit; and that the most discreet pro-
ceeding, even for himself, was to remove him quietly
from his office. The removal of judges had, under the
Stuarts, become so common, that no great sensation was
created by a new instance of it, and people merely sup-+
posed that some secret displeasure had been given to
the King, :
It happened at the same time that Banks was made
* Cro.Car.225.  + St. Tr. 641; Cro. Car. 315; Sir W. Junes’ Rep. 350:



A.D. 1641, CHIEF JUSTICE HEATH. 43

Attorney General on the death of Noy, and ‘the follow-

ing pasquinade was stuck upon the gate of Westminster
Hall:  No's ot 1 gone,
The Banks appear,
Heath is shorn down,
And Finch sings there.”

Heath presented a petition to the King, setting forth
his services as Attorney General in support- . urme
ing the royal right to imprison and to tax topractise
the subject, as well as the good-will he had
manifested while he sat on the bench; and expressing a
hope that, as he had been severely punished for his
fault, he might not be utterly ruined, but might be per-
mitted to practise at the bar. To this the King, by
advice of the Privy Council, consented, on condition
that he should be put at the bottom of the list of Ser-
jeants, and should not plead against the Crown in the
Star Chamber.*

Accordingly, he took his place at the bar of the Court
of Common Pleas, as junior, where he had presided as
chief ; and speedily got into considerable business.
How he quoted his own decisions when Chief Justice,
or treated them when quoted against him, we are not
told. He very soon again insinuated himself into the
favour of the Government, and assisted Sir John Banks,
the Attorney General, in state prosecutions. He first
addressed the jury for the Crown in the famous case of
Thomas Harrison, indicted for insulting Mr. Justice
Hutton in open court ; leaving the Attorney General to
sum up the evidence.

Not having been on the bench when the Judges gave
the extra-judicial opinion in favour of shlp- Jan. 1641

He is made a
‘money, nor when Hampden’s trial came on, Puisne Ju
he escaped impeachment at the meeting of Bfe,'f:h, *
the Long Parliament; and, on the removal of those
‘ * Cro. Car. 315.
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who were impeached, he was made a Puisne Judge
of the Court of King’s Bench.

When hostilities were about to commence, he hap-
pened to be Judge of Assize at York, where
the King lay. He always protested that he
was innocent of any plot to make himself Chief Justice
of the King’s Bench; yet, knowing that, from bodily
infirmity and lukewarmness in the royal cause, Bramp-
ston would not come to York when summoned by the
King, there is strong reason to suspect that he suggested
the propriety of this summons, on the pretence that the
Chief Justice of England might, as Chief Coroner, de-

clare an attainder of rebels slain in battle, —
and after-et  Which wonld subject their lands and goods to
Yosicept  forfeiture.® Brampston was ordered to come

to York, and, not making his appearance, he
was removed from his office; and Sir Robert Heath
was created Chief Justice of England, that he might
attaint the slaughtered rebels. Sir John Brampston,
the Autobiographer, says —* When Sir Robert Heath
had that place, that opinion vanished, and nothing of
that nature was ever put in practice.”

But in the autumn of the year 1643, the royalists

having gained an ascendency in the West of
onam and England, a scheme was formed to outlaw, for
SUaint thene high treason, the leaders on the parliament
f:y’"‘mm‘ side,—as well those who were directing
for b military operations in the ficld as the non-

combatants who were conducting the govern-
ment at Westminster. A commission passed the great
geal, at Oxford, directed to Loxd Chief Justice Heath
and three other Judges who had taken the King’s side,
to hold a court of oyer and terminer at Salisbury.
Accordingly, they took their seats on the Bench, and

_ * Sir John Brampston relates a con- “I am confident that somebody that
versation on the suhject, in which Mr, hath design upon the place hath pnt the
Hyde, afterwards Earl of Clarendon, sald King on this.” (p. 85.)

A.D. 1642,
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swore in a grand jury, whom Heath addressed, ex-
plaining the law of high treason, showing that flagrant
overt acts had been committed by conspiring the King’s
death and levying war against him, and proving by
authorities that all who aided and assisted by furnishing
supplies, or giving orders or advice to the rebels, were
as guilty as those who fought against his Majesty with
deadly weapons in their hands. Bills of indictment
were then preferred against the Earls of Northumber-
land, Pembroke, and Salisbury, and divers members of
the House of Commons. The grand jury, however,—
probably without having read Grotius and the writers
on public law, who say that when there isa civil war
in a country the opposite parties must treat each other
as if they were belligerents belonging to two indepen-
dent nations, but actuated by a sense of the injustice
and impolicy of treating as common malefactors those
who, seeking to reform abuses and vindicate the
liberties of their fellow citizens, were commanding
armies and enacting laws,—returned all the bills
tgnoramus ; and there could neither be any trial nor
process of outlawry.
This rash attempt only served to produce irritation,
.and to render the parliamentarians more suspicious
and revengeful when negotiations were afterwards
opened which might have led to a satisfactory accom-
modation.*

* Whitclock, 78, 181; Ordinance 22nd

the rebels, martial law was resorted to;
Nov. 1645. Lord Clarendon says that

but this was speedily superseded by the
Lex TaALio~Is,

¢ Lord Chief Justice Heath, who was
made Chief Justice for that purpose, sat
to attaint the Earl of Essex, and many
uther persons who were in rebellion, of
high treason” (vol. ii. p. 62). I do not
knuw wl:ether he refers to the commission
at Salisbury : there is no account extant of
legal proceedings instituted, then or at
sny other time, against the Earl of Essex.

Upon the failure of the experiment of
putting the common law in force against

“The King's officers
baving caused divery of the Parlinment
party to be hanged for spies, as one poour
man by Prince Rupert’s order, upon the
great elm near the Bell in Henley, and
many others,—now the council of war at
Ess-x House condemmned two for &pies
who brought a proclamation and letters
ifrom Oxtord to London, which were
taken about them, and they were both
hanged.”— Whitelock, p. 18.
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In the summer of the following year, Chief -Justice
Heath held assizes at Exeter, and there
s actually obtained the conviction of Captain
Fxeter b Turpine, a parliamentary officer, who had
Tiauie been taken in arms against the King, and
was produced as a prisoner at the bar. The
Sheriff appears to have refused to carry the sentence
into execution; but the unfortunate gentleman was
hanged by Sir John Berkeley, Governor of Exeter. The
parliament, having- heard of their partisan being thus
put to death in cold blood, ordered that the Judges
who condemned him might be impeached of high
He is re- treason; but they were afterwards satisfied
o aar.  with passing an ordinance to remove Heath,
mentfrom  and his brethren who had sat with him on
Cutef Justice. this occasion from their Judlcla.l offices, and
to disable them from acting as judges in all time to
come.*

Sir Robert Heath never ventured to take hls seat as
Chief Justice of the Court of King’s Bench at West-
minster,—but, after travelling about for some time
with the King, fixed himself at Oxford, where he was
made a Doctor of the Civil Law, and attended as a
Judge when Charles’s parliament was held there.

When Oxford was, at last, obliged to surrender, and

the royalists could no longer make head in
Hivisomsed any part of England, Heath found it necessary
wavme  to fly for safety to the Continent. The

parliamentary leaders said that they would
not have molested him if he had confined himself to
the discharge of his judicial duties; or even if, like
Lord Keeper Littleton and other lawyers, he had carried
arms for the King; but as, contrary to the law of
nations, he had proceeded against several of those who
bore a commission which the Parliament had granted

* Whitelock, 96. Lords’ Journals, Nov. 22, 24. 1615,
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to them in the King’s name, they were determined to
make an example of him. Therefore, when an
ordinance was passed, granting an indemnity to the
royalists who submitted, he was excepted
from it by name.* After suffering great pri-
vations, he died at Caen, in Normandy, in the month of
August, 1649.

He had, from his professional gains, purchased a
large landed estate, which was sequestrated by the
parliament, but afterwards was restored by Charles IT.
to his son. He had never tried to make his peace with
the dominant party by any concession, and he declared
that “he would rather suffer all the ills of exile than
submit to the ruler of those who had first fought their
Sovereign in the field, and then had murdered him on
the scaffold.” With the exception of his gy s
bribery, which was never properly inquired recter.
into, and does not seem to have injured him much in
the opinion of his contemporaries, no grievous stain is
attached to his memory; and we must feel respect for
the constancy with which he adhered to his political
principles, although we cannot defend them.t

® Whitelock, 346. + Wood’s Fasti Ox. 45.

His death.
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CHAPTER XII

CHIEF JUSTICE3 OF THE UPPER BENCH DURING THE
COMMONWEALTH.

AvrL the Chief Justices whom I have hitherto com-
memorated held their offices under royal authority, and
were supposed to represent the King in the adminis-

tration of the law. I now come , to a class
Meritsa1d  who were appointed by the House of Com-
HerePuines, DomS or by the Protector, and were supposed

to represent the majesty of the people of

England. It is creditable to the times in which they

lived, that they were men of learning and respecta-
bility. A few fanatical spirits then appeared, who
were for abrogating the whole fabric of our laws, and
who thought that any disputes about property which
might arise would best be decided by some man of
plain sense, whose mind was not perverted by attend-
ing to legal distinctions;—but the great mass of the
nation, although the office of king was abolished,
clung fondly to the ancient laws as their best birth-
right, and were desirous of seeing the bench occupied
by men of education and professional skill. For all
high judicial qualities, the republican judges were
superior to their predecessors and immediate succes-
80T8.
Chief Justice RoLLE, with whom I begin, was
regarded by his contemporaries as a man of
ChieJus-  profound learning, of great abilities, and of
unspotted honour—and I hardly know any
action of his life which is liable to grave objection.
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Not even is an apology required for him from the
violence of the times in which he lived.

He was the younger son of a respectable family in
Devonshire, and was born at Heanton in His orfgin
that county, in the year 1539. I know andealy
nothing of his school education. He passed “"
between two and thrge years at Exeter College, Oxford :
but, without having taken a degree, he was removed to
the Inner Temple, London. Here he studied the law
with an intensity which must astonish the most
diligent men in our degenerate age. He had for his
companions Selden and others of the same stamp, who
could hardly have been made of flesh and blood.
Except a very few hours for sleep, they dedicated the
whole of their time to professional improvement,
reading and commonplacing every thing that had ever
been printed respecting the common law of England,
together with many unpublished records and MSS.
which they found in the Tower and other repositories.
Their only relaxation was meeting together and con-
versing on what they had read, “for it was the
constant and almost daily course for many years
together, of those great traders in learning, to bring in
their acquests therein, as it were, in a common stock
by natural communication, whereby each of them, in
a great measure, became the participant and common
possessor of each other’s learning and knowledge.”*
Rolle now composed that wonderful Digest which, with
additions and corrections made by him in after-life,
was given to the world under the title of * Rolle’s
Abridgement,” and which shows not only stupendous
industry, but a fine analytical head for legal divisions
and distinctions. .

He had become a very ripe lawyer before he was
called to the bar,—instead of trusting, according to
* Wood's Ath. iil. 415.

VOL. 1L : E
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modern fashion, to the chance of picking up pro re nata
a.superficial acquaintance with a particular point on
geotting a brief. He confined himself to practice in one
court—the King’s Bench; not running about, as has
always been too much the fashion, to any place where
he might pick up a fee. ‘‘By this means he grew
master of the experience of that. court, whereby his
clients were never disappointed for want of his skill or
attendance. He argued frequently and pertinently.
His arguments were plain, short, and perspicuous; yet
were they significant and weighty.”*

He sat for the borough of Callington in the parlia-
M.P. for ments held in the end of the reign of James I.,
Callington.  and the beginning of the reign of Charles I.,
4219 and took the liberal side, but always with
moderation. He maintained the good old maxim, that
“ redress of grievances should come before supply ; ” and
to the argument that the King's wants were so urgent,
he replied, that “if the necessity for money was so
great, this was the very time to press for redress of
grievances.”t

When the impeachment of the Duke of Buckingham
was moved, he ably vindicated the jurisdiction of the
House of Commons over such a case, and showed vari-
ous instances in which it had been beneficially exer-
cised.} During the suspension of parliaments he
devoted himself to his forensic pursuits. He did not
shine as a popular orator, and he does not seem to have
been retained in any important political case either in
the Star Chamber or courts of common law, although
he continued steadily to support the sound constitu-
tional principles with which he started.

In 1638 he was elected *Reader” of the Inner
Temple; but, on account of the prevalence of the
plague, he did not deliver his lectures till the beginning

* Wood's Ath. iii. 417. 1 3 Parl. Hist. 35. Ib. 65.
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of 1640. They were received with much applause, and
immediately after finishing them he was called to the
degree of Serjeant-at-law.*

At the meeting of the Iiong Parliament he declmed
& seat which, from the interest of his family,
he might have had either in Devonshire or I cnduct
Cornwall. He had not nerve to mix in the f)‘;’g‘:‘;{“
stormy scenes which he saw were coming;
yet he adhered to the Parliament, he took the covenant
along with the Earl of Manchester and the Presby-
terian leaders, and he conscientiously approved of the
reforms introduced both into the church and the state :
at the same time he was always for preserving the
ancient form of government by King, Lords, and Com-
mons, and he deeply deplored the excesses of the Round-
heads.

Under these circumstances it is very creditable to
the House of Commons that, merely from a
sense of his fitness for the bench, when they
were negotiating terms of settlement with the King
during the civil war, they stipulated that Serjeant Rolle
should be appointed one of the Judges of the
Court of King’s Bench; and that afterwards,
on the extinction of the royal authority, they named
him to that office by their own authority.

He was much perplexed how to conduct himself
in this emergency. All the forms of judi-
cial procedure were carried on as if the rjeee™*
King were on the throne, and the patent &ndcrthe
of the new Judge would pass under the
great seal with the royal arms of England impressed
upon it; but the awkward truth could not be dis-
guised, that those under whom he was really to act
had fought several pitched battles in the field against
his Majesty, and expected very soon to make him a

* Dug. Chr. Ser. iif.

AD, 1643,

Oct 23, 1615.
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prisoner. The doctrines which Rolle had laid down,
when he was writing the title “ Prerogative del Roy,”
came strongly into his mind : but he persuaded himself
that the Parliament had right on its side; he saw that
its authority was recognised over the greatest part of
England; he said to himself that ‘justice must be
administered ;” he was soothed, instead of being
startled, by the thought that he was to swear allegi-
ance to the King; and he still fostered the fond hope
that a pacification would take place, and that the King,
yielding to the reasonable conditions proposed to him,
might soon again be quietly keeping his court at
Whitehall. He submitted to be sworn in before the
Lords Commissioners, and took his seat on the bench
according to ancient forms, the only innovation being
that his patent ran “ quamdii se bene gesserit,” instead
of ¢ durante bene placito.”

He continued a Puisne Judge for three years, during
which time he may be considered as presiding in the
Court of King's Bench; for, although Sir Robert
Heath, the King’s Chief Justice, was superseded by an
ordinance, no successor to him was appointed,—and
Rolle had only one colleague, who was very inefficient.
But it was allowed that justice was now admirably
administered ; and if there were a certainty of always
having a judge like Rolle in the common law courts,
he might safely be left to his own resources without
assistance or control.

At last the time arrived when in reality the
wo 1615, Commonwealth was established, although
He s made the kingly title had not been formally
of theKings abolished ; and, on the suggestion of Oliver
Bench. St. John, it was resolved to fill up all the
vacant offices of the law. From his political ascen-
dency, this daring popular leader might have chosen
any one of them for himself; but as, for private reasons,
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he preferred the “ cushion of the Common Pleas,” Rolle
was promoted to be Chief Justice of the King’s Bench.*

On the 15th of November, 1648, the Lords Commis-
sioners of the Great Seal went into that court,and a writ
which they had sealed was read, whereby “ Charles I.,
by the grace of God of Great Britain, France, and
Ireland, King [then a prisoner in Carisbrook Castle],
assigned his trusty and well-beloved Henry Rolle to
hold pleas before him,” &c. It would have been very
curious to read the orations delivered on this occasion,
but the only further account we have of the ceremony
is by Lord Commissioner Whitelock, who merely
says, * The Commissioners of the Great Seal went into
the King’s Bench, where we sat in the middle, the
Judges sitting on each side of us, and there we did
swear the Lord Chief Justice of that Court, Judge
Rolles ; and Sir Thomas Widdrington (my brother com-
missioner) made a very learned speech to him.”}

Rolle had long been kept ignorant of the determi-
nation to bring the King to an open trial. Highly
disapproving of this proceeding, he refused not only to
preside at it, but to allow his name to be introduced
into the ordinance, for creating the High Court of Justice.
The Lords having rejected the ordinance, and thereupon
having been voted “ useless,” he was greatly alarmed at
the coming crisis, though desirous that measures should
be taken to ward off anarchy. On the 11th of January,
1648-9, Whitelock makes this entry :—* A visit to Lord
Chief Justice Rolles, a wise and learned man. He seemed

® «1648. Whereas Mr. Justice Rolle
is ordained by both Houses of Parlia-
ment to be Ch. J. of the King’s Bench,
who is now by letters patent one of

din

the Justices of that Court (q se

letters patents ; which the Commissioners
of the Great Seal are hereby ordered and
authorised to accept, and immediately
thereupon to constitute him Chief Jus-

bene gesserit), the Lords and Commons
do ordain, That, to the intent he may be
constituted Ch. Justice according to the
said ordinance, the said Mr, Justice
Liolle be desired to surrender the said

tice, ding to the said ordinance,
without any supersedeas to his said
letters patents.”—Nov. 13., 10 Lords’
Journals, 687.

+ Mem. 343. 349; Styles, 340.

/‘
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much to scruple the casting off of the Lords, and was
troubled atit. Yet he greatly encouraged me
to attend the House of commons, notwith-
standing the present force upon them, which could not
dispense with their attendance and performance of their
duty who had no force upon them in particular.”*
When the bloody catastrophe had been consummated,
and an ordinance had passed *for abolishing
Hispondut  kingship as unnecessary, burthensome, and
Sectionof - dangerous to the liberty, safety, a.znd public
interest of the people of this nation,” Rolle
was again thrown into deep perplexity ; but, upon the
. whole, he deemed it the part of a good citizen to submit
to the supreme power established in the state, and he,
together with five other judges, agreed to assist in the
administration of justice under the ‘Keepers of the"
Liberties of England.” To guard against the wild
schemes then agitated, they required an assurance “ that
the fundamental laws should not be abolished.” In con-
sequence, the fundamental laws of England were pre-
served ; many most important reforms were introduced
into them,—and other improvements were proposed,
which, after being forgotten for near two centuries,
we have adopted in the reign of Queen Victoria. }
Rolle, feeling that the deliberations of the executive
government could not be beneficially carried
Heietmem on without the presence of some one well
Sonndilof  gkilled in the law, and deeming it essential
that, at this time, the preponderance of the
military chiefs should have some counterpoise, agreed

A.D. 1649,

* Mem. 368. In anticipation of the
King’s death, there was a grand consul-
tation the same day with respect to the
words to be substituted for Carolus Dei
gratia, &c.; and it was at last agreed to
substitute “ The Keepers of the Liberties
of England.” The style continued till
Oliver was made Protector.

+ One of them has still been succese-
fully resisted by prejudice and selfish-
ness—the establishment of a “General
Register of Deeds affecting Real Pro-
perty;” but this cannot be much longer
deferred. Whitelock, 378.
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to accept a seat in the Council of State, and he con-
tinued to attend its meetings till it was dissolved by
Cromwell, together with the Long Parliament.*

He was no longer in Cromwell's confidence; and,
without taking any prominent political part,
or caballing with the Protector’s enemies, he
testified his strong dislike of the arbitrary government
then established. When the free parliament was called
in 1654, he was returned as one of the members for
Devonshire; and he several times advised the House of
Commons on juridical questions with admired calmness
and dignity. Here, however, he was in danger of being
overpowered by loquacity, pertness, and ignorance ; and
it was with much reluctance that he ever gave his at-
tendance.f His delight was to preside as a magistrate,
and both in civil and criminal courts he was allowed to
be unrivalled.

The questions of civil right which he determined
have become obsolete ; but several questions
of constitutional law came before him which Frijiese o
must always be interesting. Captain Strea- Gapt. Strea-
ther, a zealous republican, setting at defiance
the usurped power of Cromwell, was committed to prison
under two warrants, one by the Council of State, and
the other by the House of Commons—neither of them
specifying the offence with which he was charged.
Thereupon he sued out a habeas corpus in the UppEr
Bexch, and prayed that he might be discharged on the
ground that both warrants were illegal. Rolle, C. J.,
held the first warrant to be void, in spite of decisions
to the contrary under the monarchy ; but laid down a
rule, which has been followed ever since, that parlia-
mentary commitments cannot be challenged in a court
of law :—

A.D. 1654.

* Whitelock, 441. 448,
+ See Barton’s Diary; 3 Parl. Hist. 1428-1471.
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¢ Mr. Streather,” said he, “ one must be above another, and
the inferior must submit to the superior, and in all justice an
inferior court cannot control what the parliament does: if the
parliament should do one thing, and we do the contrary here,
things would run round; we must submit to the legislative
power; for if we should free you, and they should commit you
again, why here would be no end, and there must be an end in
all things. We may call inferior courts to account why they do
imprison this or that man against the known laws of the land.”

Captain Streather was remanded ; but, the parliament
being dissolved, he sued out another habeas corpus, when
Prideaux, the Attorney General for the Commonwealth,
contended that the Court had no power to discharge
him :—

Rolle, C. J.: “We examine not the orders of parliament; the
question is, whether the order doth now continue ? and I conceive
it is determined by the dissolution of the parliament, and so it

would have done by a prorogation. Let the prisoner be set at
liberty.” *

The most interesting case which came before him was
that of Don Pantaleon Sa. This nobleman,

Frigl of D9 who was a knight of Malta, had accompanied
his brother, the Portuguese ambassador, on a

mission to London to negotiate a treaty with the Com-
monwealth of England. Having received some supposed
affront in the New Exchange in the Strand,} he came
to this quarter the following day at the head of an
armed band, wantonly attacked the English who were
there gathered together, and with a pistol, which he
deliberately fired, shot dead an English gentleman who
was casually passing by. He then took shelter in his
brother’s house, and claimed the right of remaining
there as in a place of sanctuary. But he was seized,
with several of his accomplices, and carried before Lord
Chief Justice Rolle; who, exercising the same functions

* 5 8t. Tr. 386; Styles, 415; Lord + Afterwards called “ Exeter Change,”
Campbell’s Speeches, 238. now removed as a nuisance.
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as his predecessors, acted like a modern police magi-
strate in taking preliminary examinations, granting
warrants of commitment, and directibg prosecutions to
be instituted. He ordered these offenders to be impri-
soned in Newgate, and brought to trial for murder.
Strong representations were made by the Iortuguese
government that this proceeding.was a violation of the
law of nations; but, upon the advice of Rolle, Cromwell
was firm in his determination that the blood of an
Englishman should be avenged, so that the English
name might be respected all over the world.

A special commission of oyer and terminer was issued
to try the case, Chief Justice Rolle being at
the head of it, assisted by four doctors of the
civil law. Don Pantaleon and three of his accomplices
were jointly indicted for the murder. He pleaded, in
abatement to the jurisdiction of the Court,—* 1st, that
he was a foreign ambassador; and 2dly, that he was
secretary to a foreign ambassador when the supposed
offence was committed, and at the time of the arraign-
ment.” The only proof offered in support of the first
plea was a letter to him from the King of Portugal,
intimating an intention to make him ambassador in
England when his brother, the present ambassador,
should be recalled. The fact alleged in the second plea
was not disputed ;: but the counsel for the prosecution
strongly argued, that an ambassador, and, at all events,
" the attendants and servants of an ambassador, are
liable to be tried' by the municipal courts for any
offence committed against the law of nature or the law
of God, in the country where they have forfeited their
privilege.

July 8.

Rolle, C. J.: “We are not called upon to decide in this case
whether a foreign ambassador is exempted from the jurisdiction
of our common law courts, if he commits an offence contrary to
the law of God and punishable with death if committed by an
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English- subject. A foreign ambassador certainly is not liable
for any infraction of the mere municipal laws of that nation
wherein he is to exercise his functions. If he makes an ill use
of his character, he may be sent home and accused before his own
master, who is bound to punish him or avow himself the accom-
plice of his crimes. But great doubts have been entertained
whether this exemption extends to crimes which are mala ¢n se,
and whether a distinction may be made among crimes mala < se,
80 as to take away the exemption only in regard to crimes more
particularly dangerous and atrocious? Some authorities say
that if an ambassador commits any offence against the law of
reason and nature he shall lose his privilege; while others say,
that although, if an ambassador conspires the death of the king
in whose land he is, he may be condemned and executed for
treason, if he commits any other species of treason he must be
sent to his own kingdom. It may be urged that to the natural
universal rule of justice, ambassadors as well as other men are
subject in all countries ; and consequently it is reasonable that
wherever they transgress it, there they shall be liable to make
atonement. But, on the other hand, it may be thought that the
security of ambassadors is of more importance than the punish-
ment of a particular crime; and the judgment of the Romans
upon the ambassadors of Tarquin may be fitly followed, who
were sent back unpunished when detected in committing acts
amounting to treason against the state, upon which Livy
observes, ¢ Et quamquam visi sunt commisisse, et hostium loco
essent, JUS TAMEN GENTIUM VALUIT. Here, however, as I before
remarked, the question does not arise; for, upon the evidence,
the prisoner Don Pantaleon Sa is no ambassador. He does not
represent the King of Portugal to our Commonwealth ; and the
very letter which %19, produces, proves that his brother alone is in
that capacity, as it only expresses a conditional intention of
appointing him ambassador at a future time. What we have to
consider therefore is the nature and extent of privilege he enjoys
as being in the employment of the a.mbassmior. No authority
has been cited to prove the existence of the exemption contended
for, and we can only consider how it stands upon principle. Is
it necessary to the due carrying on of diplomatic intercourse
between independent nations? I clearly think that it is not,
and here there is no balance between the convenience and the
mischief of the exemption claimed. It may be necessary that
the persons of the secretaries and other servants of ambassadors
should be privileged from civil process, and little inconvenience
follows from exempting them ; but although it may be essential
that the ambassador himself should not be tried for crimes in the
country to which he is accredited, he may still represent his
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sovereign and carry on his negotiations after one in his service
has been apprehended for a crime ; and what a frightful condition
we should be in, if the doctrine were laid down that all who are
in the employment of a foreign ambassador in England may rob,
ravish, and murder with impunity! I am therefore clearly of
opinion that the prisoner Don Pantaleon Sa must plead to this
indictment.* As yet we are bound to consider him innocent, and
we shall all heartily join in the prayer that ¢ God may send him
a good deliverance.’”

The three civilians expressed their concurrence ; the
prisoner pleaded not guilty, along with the others
joined in the indictment; and a jury, de medietate
linguse, half English and half foreigners, was impanneled
to try them.

Don Pantaleon Sa then prayed that he might have
the assistance of counsel in conducting his defence on
the merits :—

Rolle, C. J. : “ By our rules of proceeding this may not be. On
questions of law only, are persons tried for felony to have the
assistance of counsel. With respect to facts they are supposed
to be competent to conduct their own defence, and in this case
you shall find that we the Judges stand equal between you and
the Commonwealth.”

The trial then proceeded, and was conducted with
great impartiality and regularity.tf A number of wit-
nesses were examined, who clearly proved that the
attack made by the prisoners at the New Exchange

* See Vattel, b. 4.c. 7.

+ During the Commonwealth, criminal
procedure was greatly improved. Down
to the breaking out of the civil war,
trials for felony and treason were con-
ducted without any regard to rules of
evidence, and written depositions or con-

defect of depriving them of the assist-
ance of counsel, which continued near
two centuries longer, had then been very
nearly remedied ; for Lord Commissioner
Whitelock said, “I fess I cannot
a the objection that for a P

of 6d. value a man may have a coun-

Lonai. of plices were admi
without scruple. But, through the in-
strumentality of the C \{

th not admi

sellor-at-law to plead for him, but where
his life and posterity are concerned he i8
d this privilege. A law to

Judges, the rule was laid down that no
evidence could be received against pris-
oners, except that of witnesses con-
fronted with them and sworn. The

reform this I think would be just, and
give right to the people.”—Aifem., Nov
1649.
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was premeditated and unprovoked; that Mr. Grene-
way, a gentleman of Gray’s Inn, son to the Lady
Greneway, was there with his sister and a gentle-
woman whom he was to have married ; that the word
“Safa” being given, which was the word when the
Portuguese were to fall on, without any affront being
offered to them, one of them shot Mr. Greneway dead
with a pistol; that a number of other Englishmen were
dangerously wounded ; that Don Pantaleon Sa was the
leader of the insurgents; and that the other prisoners
were armed, and took an active part in the affray.

The jury found all the prisoners guilty, and * Lord
Chief Justice Rolle sentenced them to be hanged.” Un-
fortunately, no part of his address to them in passing
sentence is preserved.

Great interest was made to save them, and protests
were presented not only by the Portuguese government,
but by several other foreign ambassadors, who were
alarmed by the thought of such a precedent ; but Crom-
well, after taking the opinion of Rolle and the other
judges, remained firm. Determined that the principal
offender should suffer, and thinking that one victim
would sufficiently vindicate the national honour, he
was a good deal perplexed respecting the manner of
dealing with the others, for the “ Instrument of Govern-
ment,” under which he now professed to act, gave him
no power to pardon in cases of murder.* In doing what
he thought substantially right, he did not long regard
such formalities. “On the 10th of July the
Portugal ambassador’s brother was conveyed
from Newgate to Tower Hill in a coach and six horses,
in mourning, with divers of his brother’s retinue with

A.D. 1658.

* « Art. IIL.—All writs, &c., which future, shall be derived all magistracy
now run in the name and style of * The and honours in these three nations; and
Keepers of the Liberties of England,’ shall have the power of pardon, except
shall run in the name and style of *THE in cases of murder and treason.”

Lorp I’RorecToR,’ from whom, for the
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him. On the scaffold he spake something to those who
understood him, in excuse of his offence, laying the
blame of the quarrel and of the murder upon the
English. After a few private words and passages of
popish devotion with his confessor, he gave him his
beads and crucifix, laid his head on the block, and it
was chopt off at two blows. The execution of the
others was stayed, and, without any formal pardonm,
after a few months’ imprisonment, they were set at
liberty. The very day after the execution of Don Pan-
taleon Sa, articles of peace with Portugal were signed,
and the whole affair greatly exalted the fame of the
English nation all over Europe.” *

Chief Justice Rolle had refused to sit on the trial of
royalists, but he continued to perform the
usual duties of his office, and, soon after, he Chief Justice

. A ? .~ Rolle, when
went the Western Circuit with one of his ::?lllne%, at the
putsnies. While holding the assizes at Salis- dangerof

bury, he was in the greatest danger of coming h:i:g;d,

to a violent end. Penruddock, at the head

of a band of several hundred cavaliers, suddenly got
possession of the city. Some of the most unruly, with-
out his knowledge, seized Chief Justice Rolle and his
brother judge, who were then actually in court in their
robes, and required them to order the sheriff to proclaim
Charles II., meaning after the proclamation “to cause
them all three to be hanged, who (says Lord Clarendon)
were half dead already.” They refused, and the threat
was about to be executed in good earnest; but many
country gentlemen protested against it, and Penrud-
dock dismissed the Judges, having taken their commis-
sions from them, and desired them to “remember on
another occasion to whom they owed their lives.” They
were still resolved to hang the sheriff,  who positively,
though humbly and with many tears, refused to pro-.

* Rebellion, iil. 746 ; 5 St. Tr. 462-518.
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claim the King ;” but he contrived to make- his escape.
It so happened that in a few days this insurrection was
quelled, and the greatest number of the insurgents,
being taken prisoners, were lodged in Salisbury gaol.
Orders thereupon came down from London to Chief

Justice Rolle, requiring him to try them for
2;?,,‘:’” * high treason; but he returned to town with-
e~ out trying any of them, saying that “he

much doubted whether they had done any-
thing which amounted to treason ; and that at any rate
he was unfit to give judgment in this case, wherein he
might be considered a party concerned.” *

He was now on very bad terms with the Protector, who
imitated almost every act of arbitrary power which he
had formerly reprobated. After all that had been said
about the levying of taxes without authority of Parlia-
ment, he had, by his own authority alone, imposed a
tax upon the importation of goods. Mr.
George Cony, a merchant of London—another
Hampden—brought an action to recover back a sum of
money which the collector had extorted from him under
pretence of this tax. Cromwell at first tried to cajole
him into submission, and then committed him to prison.
Here we have the counterpart of  Darnel’s Case,”t for a
writ of habeas corpus was sued out, and the validity of
the commitment was debated. The following is the
amusing conclusion to the story, as related by Lord
Clarendon :—

« Maynard, who was of counsel with the prisoner, demanded
cromwelrs L8 liberty with great confidence, both upon the
respect for  illegality of the commitment and the illegality of
Magna the imposition. The Judges could not maintain
Charta or defend -either, and plainly enough declared what
their sentence would be ; therefore the Protector’s attorney
required a farther day to answer what had been urged. Before
that day, Maynard was committed to the Tower for presuming to

* Rebellion, iii. 845; Wood's Ath. iv. + Ante, p. 382.
41,

Cony’s Case.
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question or make doubt of his authority, and the Judges were
sent for and severely reprehended for suffering that licence. When
they, with all humility, mentioned the law and MaGNA CHARTA,
Cromwell told them, with words of contempt and derision, ¢ their
Magna F **** should not control his actions, which he kuew
were for the safety of the commonwealth.” He asked them, ¢ who
made them Judges ?—whether they had any authority to sit there
but what he gave them ?—and if his authority were at an end,
they knew well enough what would become of themselves ; and
therefore advised them to be more tender of that which could only
preserve them,’ and so dismissed them with caution ¢that they
should not suffer the lawyers to prate what it would not become
them to hear.’”*

It is not true, as has been sometimes said, that, “in
Stuart fashion, Rolle was actually dismissed
from his office;” but he thought it very
necessary for his own dignity that he should
withdraw. ¢ In the mean time,” says Ludlow, “upon
consideration that his continuance in that station was
like to ensnare him more and more, he desired, by a
letter to Cromwell, to have his Quietus; and
Serjeant Glyn was appointed to succeed him
in his employment, as a fitter instrument to carry on
the designs on foot.”}

He retired to a country-house he had purchased, at
Shapwick, near Glastonbury, in Somersetshire ; and,
after languishing a year, expired there in the
sixty-eighth year of his age.

He was buried in a little parish-church in the neigh-
bourhood, and no monument was erected to his memory ;
but he continues to be reverentially remembered in our

Chief Justice
Rolle resigns.

June 5.

His death.

* Rebellion, {ii. 985. The noble his-
torian adds, with his usual candour,—
“Thus he subdued a spirit which had
been often troublesome to the most sove-
reign power, and made Westminster
Hall as subeervient and obedient to his
commauds as any of the rest of his quar-
ters. Inall other matters which did not
concern the life of his jurisdiction he
scemed to have great reverence for the

law, rarely interposing between party
and party.”

+ Mem. p. 201; Styles, 452. In a
debate in the House of Commons in
March, 1669, Chaloner, during the de-
bate, said, “Judge Rolles, learned and
honest as any, was shuffled out of his
place by the Lord Protector, and another
put in his place.”—Burton’s Diary.
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profession by his labours and by his virtues. Every
lawyer’s library contains Reports by him of * Divers
Cases in the Court of King’s Bench, in the time of
King James I.,” remarkable for their clearness, pre-
cision, and accuracy; and his “ Abridgment of the
Common Law,” the fruit of his early industry. Although
he lives as an author, it is as a great magistrate that
he is now venerated. And he really seems to have had
His singular & genius for judging causes; that is to say,
biity as 8 that he did this better than any thing else

’ in the world,—better than any one of his
admirers would have thought possible,—and as well as
any of those who have most distinguished themselves
in the same line. Laudatus a laudato ;—his principal
panegyrist is Sir Matthew Hale, who, after bestowing
warm praise upon him as an advocate, thus proceeds :—

¢ Although when he was at the bar he exceeded most others,
yet when he came to the exercise of judicature his parts, learn-
ing, prudence, dexterity, and judgment were more conspicuous.
He was a patient, attentive, and observing hearer, and was content
to bear with some impertinences, rather than lose anything that
might discover the truth or justice of any cause. He ever carried
on as well his search and examination, as his directions and
decisions, with admirable steadiness, evenness, and clearness;
great experience rendered business easy and familiar to him, so
that he gave convenient despatch, yet without precipitancy or
surprise. In short, he was a person of great learning and experi-
ence in the common law, profound judgment, singu%ar prudence,
great moderation, justice, and integrity.” #

It seems that he was liable to the imputation of
being too fond of money. Wood thus concludes his
short notice of him :—

“The great men of the law living in those times used to say
that this Henry Rolle was a just man, and that Matthew Hale
was a good man: the former was by nature penurious, and his

wife made him worse ; the other, on the contrary, being wonder-
tully charitable and open-handed.”

* Preface to Rolle’s Abridgment by + Athen, iv. 418.
Sir Matthew Hale.
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The Chief Justice left numerous descendants. The
late Lord Rolle was the head of the family which, if
we may trust to the pedigree prefixed to the RoLLiap,
was descended from the ancient Duke Rollo of Nor-
mandy, and the wife of a Saxon drummer.*

Rolle’s successor as Chief Justice of the Upper Bench
was a man of very different character ;—
able, and well-versed in his profession, but
eager to advance himself,—fond of political
intrigue, busy, bustling, and unscrupulous. JomN
GLYN was born at Glyn Llynon, in Caernarvonshire,
and was the younger son of a respectable family which
had long been seated there. He had an excellent
education, being bred at Westminster, Oxford, and
Lincoln’s Inn. He was called to the bar in
1630 ; and, rapidly getting into practice, was, L arly
while a very young man, made High Steward.
of Westminster, and Recorder of London. He associated
himself with the patriots from ambition rather than
principle, and made himself popular by declaring at
clubs and coffee-houses against the arbitrary acts of the
Government. In consequence, when the year 1640
arrived and it became indispensably necessary to apply
to the House of Commons for supplies, he was elected
representative for the city of Westminster, first in the
« Short Parliament,” and then in the *“Long Parlia-
ment.” Thus his career is described by Wood :— He
was appointed one of those doughty champions to bait
the most noble and worthy Thomas Earl of Strafford,
in order to bring him to the block;} which being

Chief Justice
Glyn.

" ® A doubt is stated to have existed
whether, in the time of the wars of York
and Lancaster, although the Rolles were
represented by our author to have been
sheriffs of the county (“Sherifi Devo-
nienses Rolli fuerunt '), the head of the
house was not a sheriff’s officer (“ Bail-
ivus ipse potius quam Sheriffus ). But

YOL. 1L

the Chief Justice certainly vindicated the
glory of his race. See “Short Account
of the Family of the Rollos, now Rolles,
faithfully extracted from the Records of
the Heralds’ Office.”

+ He drew, and delivered to the Lords,
the replication of the C: to Lord
Strafford’s plea.~Com. Journ.

¥
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done he showed himself a great enemy to the bishops
and their functions, a zealous covenanter, a busy man
in the Assembly of Divines—and what not?—to pro-
mote his interest and gain wealth.” *
There is only one parliamentary speech of his pre-
o served. This he made in the committee of
ﬂ':ﬁé’eﬁl’g the House of Commons which met at Guild-
Farligment.  hall after Charles’s insane attempt to arrest
the five members with his own hand. The
orator, in defence of parliamentary privilege so grossly
violated, inveighs bitterly against all implicated in the
transaction ; and he was the first to threaten personal
violence to the King himself. According to a report of
his speech prepared by himself, he thus denounced
vengeance i—

“I conceive, sir, did these persons but remember the many
precedents yet extant of the just and deserved punishments
- inflicted by former parliaments upon such miscreants,—as .
witness the Archbishop of York, the Earl of Suffolk, Chief Justice
Tresilian, and others condemned to death for the like offence in
the reign of Richard IL.,—they would have prejudged that the
like danger would fall upon themselves for their evil actions.
Nay, sir, these men, if they had considered with themselves the
just judgments of God that have immediately lighted upon the
necks of such as have been the troublers of kingdoms whereof
they have been members, as recorded in sacred writ, they would
have laid their hands upon their mouths and hearts when they
went about to speak or do anything tending to the dishonour of
Almighty God.”

Glyn at this time was a strong Presbyterian, and so
remained till the Independents had completely gained
the ascendency. Taking the covenant, he assisted in
framing the * Directory for Public Worship,” which
superseded the Liturgy; and he was as strong against
allowing private judgment in matters of religion as
any Papist. Meanwhile, in the language then used by
his opponents, “ he was very diligent in feathering his

* Athene, 1ii. 762; 2 Parl. Hist. 1023.
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own nest.” He obtained a sinecure in the Petty-Bag
Office, worth 1000l a year; and other places, which he
could not hold himself, he procured for his creatures
and kindred. The army, however, viewed
with envy the manner in which, while they
were encountering all sorts of dangers and privations,
the members of the House of Commons were enriching
themselves; and Cromwell, taking advantage of this
feeling, brought in his famous *Self-denying Ordi-
nance,”—the foundation of his subsequent greatness.
Glyn, with Hollis and Stapleton, his close allies,
strenuously opposed a measure likely to be so detri-
mental to themselves and to their party. ¢ These were
all men of parts, interest, and signal courage, and did
not only heartily abhor the intentions which they dis-
cerned the army to have, and that it was wholly to be
disposed according to the designs of Cromwell, but had
likewise declared animosities against the persons of the
most active and powerful officers.”* They had a con-
siderable majority in the House of Commons, and upon
a peaceable division the Ordinance must have been
thrown out. A council of officers, therefore,
on Cromwell’s suggestion, preferred an im-
peachment for high treason against Glyn and
ten other members of the House of Commons,
and insisted that they should be immediately
sequestered and imprisoned. The demand was at first
resisted, on the ground that the accusation was general ;
but it was answered, that, on a similar accusation, the
Earl of Strafford had been committed to the Tower by
the House of Lords,—and, ere long, Glyn was in the

A.D. 1646.

He is im-
peached for
opposing the
Self-denying
nce.

* Rebellion, iii. 87. By Giyn's ad-
vice, Hollis sent Ireton a challenge, and,
the saintly soldier answering that it was
against his conscience to fight a duel,
the challenger pulled his nose, observ-
ing, “If your conscience keeps you from

giving satisfaction, it should keep you
from offering affronts.”” This affair
greatly exasperated the differences be-
tween the Presbyterians and Indepen-

dents, .

F 2
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same cell which that great state offender had occupied.
The Self-denying Ordinance having passed, he was
deprived of all his employments, including even the
Recordership of the City of London.*

Glyn was a man in every political revolution to side

with the victorious party, and to contrive to gain the
favour of those who had beaten him. We
He s r are not informed how he made advances to
Cromwell.  the Independents on his liberation, but, soon
- after, he was allowed to resume his seat in
the House of Commons as member for Westminster ;
and when negotiations were going on for a settlement
with the King, now a prisoner in the Isle of Wight,
we find him in the confidential situation of one of the
commissioners on the part of the Parliament. He was
soon after raised to the degree of Serjeant-at-law, being
one of those on whom this honour was conferred by
order of the House of Commons.

Glyn was too cautious a man to take any part in the
King’s trial; and he remained very quiet for several
years, following his profession, and watching the course
of events. But when the Protectorate was firmly
established, he professed to be a zealous supporter of
the plan for putting the royal diadem on the head of
the Protector.

In Cromwell’s reformed parliament he was returned
for the county of Caernarvon, and, being a member of
the committee appointed to remove the objections made
by his Highness to accept the title of Orivkr I., which
was offered to him, he not only took an active part in
the conferences at Whitehall, but published a pamphlet,
entitled “ Monarchy asserted to be the best, most ancient,
and legal form of government.”

When Chief Justice Rolle refused to try Pen-
ruddock and the royalists in the West who had saved

* Rebellion, ii. 907, iil. 91 ; Athens, . 753.
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his life, and Sir Matthew Hale, then a Judge of the
Common Pleas, had excused himself from

. . . A.D, 1654.
this service, Glyn was sent down to Salis- presides

bury along with Serjeant Maynard to dis- & the trialof

pose of them; and their services on this
occasion were celebrated in the well-known lines of
Hudibras :—

“ Was not the King, by proclamation,
Declared a rebel o’er all the nation?
Did not the learned Glyn and Maynard,
To make good suhjects traitors, strain hard ?”

We have a very full account of the trial by Pen-
ruddock himself, from which it would appear that
Glyn treated him with extreme harshness and in-
solence. The indictment was for high treason in levy-
ing war against the Lord Protector. The prisoner
argued that ‘“there could be no treason unless by
common law or statute law, but this is neither on the
common law or the statute ; ergo, no treason.”

Glyn : “S8ir, you are peremptory ; you strike at the Govern-
ment ; you will fare never a whit the better for this speech.”
Penruddock : “ Sir, if 1 speak anything which grates upon the
fresent Government, I may confidently expect your pardon ; my

ife is as dear to me as this Government can be to any of you.
The holy prophet David, when he was in danger of his life,
feigned himsell mad, and the spittle hung upon his beard. You
may easily therefore excuse my imperfections. The ¢ Protector’
is unknown to the common law; and if there be any statute
against which I bave offended, let it be read. My actions were
for the King, and I well remember Bracton saith, ¢ Rex non
habet superiorem nisi Deum.” You shall also find that whoever
shall refuse to aid the King, when war is levied against him or
against any that keep the King from his just rights, offends the
law, and is thereby guilty of treason; and yet you tell me of a
statute which makes my adhering to my King according to law
to be high treason. Pray let it be read.”

The only answer he received was, “Sir, you have
not behaved yourself so as to have such a favour
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from the Court.” Evidence of the insurrection being
then given, and of the taking of Salisbury in the King’s
name while the Protector’s judges were holding the
assizes there, Penruddock delivered a very eloquent
speech to the jury, which he gives at full length :—

“This being done,” he says, “ Serjeant Glyn, after a most
bitter and nonsensical speech, gave sentence against me, viz. to
be drawn, hanged, and quartered : I observe treason in this age
to be an individuum vagum, like the wind in the Gospel which
bloweth where it listeth ; for that shall be treason in me to-day,
which shall be none in another to-morrow, as it pleaseth Mr.
Attorney.”

He was a very pious as well as a very brave man,
and a8 he was ascending the scaffold he said beauti-
fully, * This I hope will prove to be like Jacob’s ladder ;
though the feet of it rest on earth, yet I doubt not but
the top of it reacheth to heaven.”*

Rolle being driven, not long after, to resign the

Chief Justiceship of the Upper Bench, Glyn

el oade  was appointed to succeed him. His installa-
Junels,  tion took place with great ceremony, when

L'Isle, Lord Commissioner of the Great Seal,
¢ did make a learned speech, wherein he spoke much in
commendation of the good government (as he termed
it) that they then lived under.”t

Glyn filled this office till the eve of the Restoration,
a period of nearly five years, during which he dis-
charged its judicial duties very creditably. He was an
extremely good lawyer, he was very assiduous in private
causes, he was very impartial, and he could even put

* 6 St. Tr. 767-790.

1 Athens, iii. 753. The following is
from Styles :—* Memdum.—Trin. Term.
1655. Justice Aske sat alone in the

Highness the Lord Protector’s Serjeant~
at-Law, took his place of Lord Chief
Justice of England in this court; and the
Lord Lisle, one of the Lords Commis-

Court of Upper Bench, being then the
sole Judge there, the late Lord Chief
Justice Rolle having surrendered his
patent. Afterwards John Glyn, his

sioners of the Great Seal, made a speech
unto him according to the custom.”--
Styles, 4562.
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on a show of independence between the Protector and
the subject. :

His chief reporter is Styles, who, being obliged by
an ordinance of the House of Commons to abjure the
Norman French, thus laments the hardship imposed
upon him ;—

“I have made these reports speak English, not that I believe
they will be thereby generally more useful, for I
have been always, and yet am, of opinion that that
part of the common law which is in English, hath only occa-
sioned the making of unquiet spirits contentiously knowing, and
more apt to offend others than to defend themselves ; but I have
done it in obedience to authority, and to stop the mouths of such
of this English age, who, though they be as confusedly different
in their minds and judgments as the builders of Babel were in
their languages, yet do think it vain, if not impious, to speak or
understand more than their own mother tongue.”

‘While in St. Stephen’s Chapel (where the House of
Commons still met) political convulsions were
happening which changed the aspect of the vy
world, I do not find any more important point gper Justiee
decided by the Upper BencH in Westminster
Hall than the following :—

“ Action on the case for these words ‘Helena (meaning the
plaintiff) is a great witch.’ Verdict for the plaintiff, with
damages. Motion in arrest of judgment, and, by the unanimous
opinion of all the justices, judgment was arrested, because the
words only indicated that the plaintiff was a witch, without
alleging that she had bewitched any person or any thing ; and it
not being punishable to be a witch without actually exercising
the black art, it is not actionable simply to impute the power of
witcheraft to another,” *

May, 1658.

The next reporter of the Urrer BexcH was Siderfin,
who, not publishing till after the Restoration, availed

* Styles, ii. So it is held not action- than to say *you are a thief, for you
able to say “ Mary is a witch, for she have stolen my heart;” or, “you have
has bewitcbed me,” the context showing committed murder, for your beauty has
that be meant she had made the defen- for ever murdered my peace of mind.”
dant fall in love with her: any more
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himself of the recovered privilege of using the Norman
French. The following is a fair specimen of the deci-
sions which he records : —

“Le defendant dit ceux scandalous parols del plaintiff. ¢He
hath got M. N. with child’ Motion pour arrester le judgment
pour ceo que ceux parols ne sont actionables sans alleging que
M. N. ne feut sa feme. Mais per Glyn, C. J.: Les parols sent
actionables car il ne gist dans la bouch del defendant a dire que
le plaintiff et M. N. etoient baron et feme.” ®

On several occasions when writs of habeas corpus were
moved for in the Upprr BexcH, Glyn intimated with
some reluctance that, sitting there, he must declare the
law as it had been handed down to him ; whereupon
(probably by his advice in the Council of State) the
arbitrary acts deemed necessary were carried through -
by the agency of the “ Major Generals” and the “ High
Court of Justice.”

There was one treason trial before the Urper BrxcH

while Glyn presided there; that of Sinder-
Trial of Sin- come, who had engaged in a plot to assassinate
gt the Lord Protector. As he was certainly
e . guilty of a crime revolting to all Englishmen,
Jan.1688. it was thought that a jury might safely be

trusted with the case, instead of referring it
to any extraordinary tribunal.

It is curious to a lawyer to observe that the in-
dictment is framed after the precedents on stat. 25
Edward IIL., for ¢ compassing and imagining the death
of the Lord Protector.” The overt act charged was
hiring a room in Westminster, fitting it with guns,
harquebusses, and pistols charged with leaden bullets
and iron slugs, to shoot, kill, and murder him. The
facts being proved very clearly, Lord Chief Justice
Glyn thus met the objection that in the statute of
Edward III. there is no mention of a * Protector :”—

* Siderfln, it. 17,
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“ By the common law, to compass or imagine the death of the
chief magistrate of the land, by what name soever he was called,
whether Lord Protector or otherwise, is high treason; he being
the spring of justice, in whose name all writs run, all commis-
sions and grants are made: the statute 25 Edw. IIL. did
only declare what the common law before was, and introduced
10 new law.”

The jury, consisting of very respectable men, having,
without difficulty, found a verdict of guilty, the ancient
sentence in cases of treagon, with all its frightful
particulars, was pronounced; but this Sindercome dis-
appointed, by taking poison the night before the day
fixed for his execution.*

Glyn was member for Caernarvonshire in Cromwell’ss
third parliament, and assisted the House of Commons
with his legal advice. In the proceedings against
Nayler, the Quaker, he gave it as his opinion “that,
upon a simple commitment by the House of
Commons for a contempt, at the end of the
session the party committed was entitled on a habeas
corpus to be discharged ; but if the House were to pro-
ceed judicially, and, after conviction, sentence him to
imprisonment for a time certain, no inferior court could
interfere to relieve him.” t

The Chief Justice continued in hlgh favour with
Cromwell, and again made an effort to induce him to
become King.} This having failed, and the giyn s made
House of Lords being restored, he was made 2P
a peer,—he and his wife being called Lord and Lady
Glyn.§

On the accession of Richard his patent as Chief
Justice of the Upper Bench was renewed, and he took
his seat as a peer in the new parliament, but made no
effort to ingratiate himself with the military usurpation
which followed, foreseeing that it would be short-lived.
On the restoration of the Rump he again took his seat

* 5St. Tr. 841-873.  + Burton’s Diary.  § 3 Parl. Hist. 1498,  § Ibid. 1518.

Dec. 17, 1656,
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as member for Westminster, and affected a zeal for the
Presbyterians, who were now the dominant party.

As Monk’s army approached from the north, he'had
a very shrewd guess at the intentions of ‘honest
George,” and thought it did not become him to act
Jen.1660,  longer as a Judge under a usurped authority.
Glyn resigus He therefore sent in his resignation of the
assists in the Office of Chief Justice of the Upper Bench,
Restoration.  and  strenuously assisted in the recall of
the exiled royal family. He zealously joined in
the vote for the final dissolution of the Long Parlia-
ment; and, being returned to the Convention Parlia-
ment as member for the county of Caernarvon,* he
opposed the motion made by Sir Matthew Hale for
requiring conditions from Charles II. In short, he was
a8 loyal as any Cavalier. It seems rather strange that
he now printed the speech he had made to induce
Oliver to accept the crown, in the shape of a pamphlet
entitled ¢ Monarchy asserted to be the best, most
ancient, and legal form of government; in a conference
held at Whitehall with the Lord Protector and a Com-
mittee of Parliament, April, 1650.” His object pro-
bably was to prove that he had always been a royalist
in his heart. Wood asserts that, in spite of this new-
born zeal, Glyn was so obnoxious on account of what
he had done when an ultra-republican, that he would
have been excepted from the indemnity, and, although
not directly concerned in the King's death, that he
He uains the WOUld have been brought to trial for high
favour of treason, like Sir Harry Vane the younger, if
Gartes Il 1o had not given a bribe to Lord Chan-
cellor Clarendon.tf However this may be, the ex-
Chief Justice was quickly as great a favourite with
* * 4 Parl. Hist. 8. son sued the author for this calumny in

+ When the Athen® came out, after the Vice-Chancellor's Court, and had
Lord Chancellor Clarendon’s death, his judgment against him,
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Charles IT. as he had ever been with Oliver. He was
not only pardoned, but created King’s Ancient Ser-
jeant; and, kneeling to kiss the hand of his legitimate
sovereign, rose Sik JoAN GLYN, Kxi6HT. He was again
returned for Caernarvonshire on the dissolution of the
Convention Parliament, and he supported all the mea-
sures of the Court with indiscriminate zeal. ..p.1661.

“He departed this mortal life in his house Hisdeath.

sitnated in Portugal Row, Lincoln’s Inn Fields, near
London, on the 15th of November, 1666, and was
buried with great solemnity (being accompanied to
his grave by three heralds of arms)in his own vault
under the altar in the chancel of the church of St.

Margaret, within the city of Westminster.”* .

The office of Chief Justice of the UrpEr BencH having
become vacant by the resignation of Glyn,
although the supreme power really was in 3o %%
the hands of Monk, who was approaching ChiefJus-
London at the head of a large army, the o
Rump resolved that, for the due administration of
the law, a new Chief Justice should be created. Ac-
cordingly an order was made, both by the Council of
State and by the House of Commons, to
confer the office on Sir RicHARD NEWDIGATE;
and, as he was regularly installed in it, I must take
some notice of him, notwithstanding that the period for
which he held it was very brief.

He was of a respectable Warwickshire family. He
studied at Oxford, and he was called to the gig profes
bar at Gray’s Inn. I find no public notice of ®ional career.
him till the year 1644, when he was appointed junior
counsel for the Commonwealth in certain state prose-
cutions which were then going on, having Prynne

* Athene, iii. 754.

Jan. 17.
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and Bradshaw for his leaders. I suspect that he was
a hardheaded special pleader, without display or pre-
tension, who, delighted with the smell of old parch-
ment, was indifferent about politics and literature;
but who was complete master of his own craft, and
who could be relied upon with absolute confidence
for drawing an indictment or arguing a demurrer.
He never was a member of the House of Commons,
neither sitting in the Long Parliament nor in any
of the whimsical deliberative assemblies called either
by Oliver or Richard.
The next we hear of him is as counsel for Glyn,
Hollis, and the rest of the eleven members who were
- impeached for high treason because they opposed the
¢ Self-denying Ordinance.” He drew and signed their
answer, which seems to have been a service of some
danger, as Whitelock greatly rejoiced in being released
from it. The case never came to a hearing, the object
being only to frighten the leading Presbyterians —not
to hang them.* Although opposed to the
2 meeome  Giovernment, on account of his high repu-
under Crom-  $5¢j0n as a lawyer he was called upon, along
with Pepys and Wyndham, to become a
Judge.t They at first all declined the homnour, and,
being summoned into the Protector’s presence expressed
doubts as to his title, and scruples as to whether they
could execute the law under him. Whereupon he said,
in wrath, “ If you gentlemen of the red robe will not
execute the law, my red coats shall.”} Out of dread
of what might happen either to the state or to them-
selves, they are said all to have exclaimed, “ Make us
Judges; we will with pleasure be Judges.”
Newdigate, in consequence, became a Puisne

* Memorials, 259. story be said, “If I cannot rule by red
+ Whitelock, 591. gowns 1 will rule by red coats.”
1 According to another edition of the
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Justice of the Court of King's Bench, but was too
honest long to retain the office. Presiding gisingepen-
at the assizes for the county of York, when dentconduct.
Colonel Halsey and several other royalists were tried
before him for levying war against the Lord Protector,
he observed that, *“although by 25 Ed. IIL it was
high treason to levy war against the King, he knew
of no statute to extend this to a Lord Protector;”
and directed the jury to acquit the prisoners.

In consequence, a mandate from the Protector in
Council came to the Lords Commissioners

R R He is dis-
of the Great Seal for a supersedeas to dismiss missed.
him.* May 15,1656.

He returned to the bar, and practised with great
success for some years.

He was restored to the bench, as a Puisne Judge,
when the Protectorate was abolished, and
the government was again carried on in the
names of the “ Keepers of the Liberties of England.”}
Two days after, an ordinance passed by which
he was constituted “ Chief Justice of the
Upper Bench.” The object was, in the present crisis,
to select an individual who could give no offence to
any political party, and who must be acceptable to all
from his acknowledged learning and integrity.

He filled the office with entire satisfaction to the
public till the 29th of May following, when, Heis super.
Charles II., making his triumphal entry Facdathe
into London amidst universal rejoicings, the a.o.16ee.
Commonwealth Judges were considered as super-
seded, and ceased to act.

The only case of much importance which came
before him was that of Sir Robert Pye, who gir Robert
having been committed to the Tower by the F¥e*® ¢
House of Commons, his counsel moved for a habeas corpus

Jan. 15, 1660.

Jan. 17.

* Whitelock, 625. + 1b. 678.
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to discharge him. Ludlow says, “ So low were the
affairs of the Parliament, and their authority so little
regarded, even in \Vestminster Hall, that Judge Newdi-
gate, demanding of the counsel for the Comnmonwealth
what they had to say why it should not be granted,
they answered that they had nothing to say against it:
whereupon the Judge, though no enemy to monarchy,
yet ashamed to see them so unfaithful to their trust,
* replied, that if they had nothing to say, he had; for
that Sir Robert Pye being committed by an order of the
Parliament, an inferior court could not discharge him.”*

Newdigate had always borne his faculties so meekly
that in the Act immediately passed “ for confirming all
writs and process in the names of the Protectors,
Oliver and Richard, or of the Keepers of the Liberties
of England,”t it would have been graceful to have
introduced a clause ratifying his appointment, or to
have reconstituted him a Judge under the royal great
seal now held by the Earl of Clarendon ; but he was so
little of an intriguer that he was removed from his
office with seeming disgrace, while his predecessor,
Glyn, who had been instrumental in overturning the
monarchy, and had behaved with the utmost harshness
to many royalists, was immediately basking in the
sunshine of Court favour.

He returned to the bar, and was a second time
Hiscarcer  Called to the degree of the coif, along with
p‘ﬁru l;g! de-  other serjeants, whose first writs had been

" issued by the “Lord Protector,” or the

“ Keepers of the Liberties of England.” When he

* Ludlow, p. 321. The following is a
different report of the case by Siderfin:—
« Sir Ro. Pye et M. Fincher esteant com-
mit al Tower move per lour councel pro
Hab. Corp. Et al jour del return ils
appiert in court. Et fuit move per lour
councel, que ils serra baile avant este
longtemps imprison sans ascun prose-
cution fait vers eux. Et fuit dit per le

Court que coment ils fuer’ imprison pur
suspicion de treason, que ils ne poent
deny al eux baile in cas que le counsel
del Commonwealth ne voil proceed vers
eux; car est le birthright de chascun
suhject destre try acc. al Ley del terre.”
—Sid. 179.
+ 12Car. L. c. 4.
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saw that there was no chance of his being restored
to the bench, and found that he was too old to wrangle
with juniors trying to push themselves into notice, he
retired into the country and amused himself with
rural sports. Still he was not a keen politician, and
he associated chiefly with the Cavaliers. By Colonel
Halsey, whose life he had saved, he was introduced,
in extreme old age, to Charles II., and he was created
a baronet. He died on the 14th of October, 1678. On
his death-bed he perceived, by the signs of the times,
that another revolution was approaching, although no
one could then tell whether it would lead to a consti-

tutional monarchy or to a re-establishment of the Com-
monwealth.*

* See Noble’s Family of Cromwell,
vol. ii. On the east wall of Harefield
Church, in Middlesex, is a monument to
Sir Richard Newdigate, with the follow-
ing inscription :—* M. 8. Ricardi New-
degate, servientis ad legem et baronetti,
filii natu minimi Joannis Newdegate in
agro Warwicensi militis. Natus est
17mo die Septembris Al D. 1602, et post
tyrocinium in Academid Oxoniensi feli-
citer inchoatum juris icipali smdio
in Graiorum hospitio reli
inpendit; vit.n.m degit anlmi fonitudlne
et mird eq
candore et morum suawtate ornntus erat,
nec mi prob et prudentid. De-
plorandis illis inter Carolum primum

regem et ordines regni controversiis non
omnino admiscuit, nec ad-

duci potuit ut prediorum g:‘:ﬂ "'&'3'
regis vel illorum qui obejus ePitap!

parte steterunt emptione rem suam con-
taminaret ; sed nobiliore quamvis miniis
expedito ad divitias contendebat itinere;
indefesso nempe studio et labore, sum-
méque in arduis fori negotiis peritid et
fide; quibus ita claruit, ut reempto hujus
loci manerio, antique su® familie pené
collapse:, atque ex veteri Newdegatorum
in Surria prosapia oriunds, sedi plurima
adjecit latirundia, que nulle viduarum
lachryma nec diri orphanorum gemitus
infausto omine polluerunt.’—Lyson’s
Environs of London,
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CHAPTER XIII.

LIFE OF CHIEF JUSTICE OLIVER ST. JOHN.

I MusT complete my list of Commonwealth Chief Justices
with the name of Orivik St. JoHN, and I am well
pleased with an opportunity of tracing his career and

portraying his character. He has been
Glance at +er NOticed by historians, but he has not occu-
g oiivr  pied the prominent position which is suitable

to his merits or his crimes. With the excep-
tion of Oliver Cromwell, he had more influence on the
events which marked the great constitutional struggle
of the 17th century than any leader who appeared on
the side of the Parliament. He was the first English-
man who ever seriously planned the establishment of a
republican form of government in this country; he
adhered resolutely to his purpose through life; and to
attain it he took advantage, with consummate skill, of
all events as they arose, foreseen and unforeseen, and of
the various incongruous propensities and conflicting
passions of mankind. When the ancient monarchy had
been overturned, he resisted the establishment of
tyranny under a new dynasty; and finally, rather than
desert his principles, he was willing to spend his old
age in exile and penury. At the same time, while he
was a distinguished statesman he was an able lawyer,—
not like many who have been called to the bar pro formd,
and having gone a single circuit have entirely abandoned
their profession for politics, but, sounding all the depths
of the law, he showed himself worthy to be trusted in
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the most important causes ever argued before an English
tribunal; and he himself for years distributed justice
as a great and enlightened magistrate. There were,
indeed, dark shades in his character, but these only
render it the more worthy of our study.

It is a curious circumstance that there should be a
dispute about the parentage of such a dis-
tinguished individual, who flourished so Ji.riot®
recently. Lord Clarendon, who knew him in-
timately from his youth, who practised with him in the
Court of King’s Bench, who sat in the House of Commons
with him, and who was both associated with him and
opposed to him in party strife, repeatedly represents
him as illegitimate; and states that he was “a natural
son of the house of Bullingbrook.”* TLord Bacon’s
account of his origin is equivocal—calling him “ a gentle-
man as it seems of an ancient house and name.”t By
genealogists and heralds a legitimate pedigree is assigned
to him, deducing his descent in the right male line from
William St. John, who came in with the Congueror;
but some of them describe him as the son of Sir John
St. John, of Lydiard Tregose in Wiltshire, and others
as the son of Sir Oliver St. John of Cagshoe in Bedford-
shire, and they differ equally respecting his mother.}
Lord Clarendon could hardly be mistaken on such a
point, and I cannot help suspecting that the contrary
assertions proceed from a desire to remove the bar
sinister from the shield of a Chief Justice.

He was born in the latter end of the reign of Queen
Elizabeth. To whomsoever he might be related, or by
whomsoever begot, he had from nature wonderful power
of intellect, and great pains were taken with His educa-
his education. He received much early kind- %™
ness from the Earl of Bedford, as well as the Earl of

 Rebeltion, L. 327. 1 See Noble's Memoirsof the Cromwell
+ Works, 429. Family, it. 16,
VOL. IL. @
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Bolingbroke; and he was brought up with the young
Russells and St. Johns who were to support the greatness
of these two noble houses.

Some say that he was educated at Catherine Hall,
Cambridge, and others at Trinity College, Oxford ; but
the former statement is much the more probable.*
Although we certainly know that he studied law at
Lincoln’s Inn, the exact dates of his entry, and call to
the bar there, are not ascertained, from the defective
state of the books of the Society at that period.t

‘We have ample notices of his appearance and habits
soon after he was called to the bar, which describe him
as thoughtful and moody, never partaking in youthful
amusements, and seldom even allowing his features
to relax into a smile. Heread much and reflected more.
His wantor L DOUgh a deep lawyer, and almost always to
success atthe be found at his chambers when he was not

attending the courts, he had nothing showy
in his manner ; and the attorneys ascribed his taciturnity
to dulness, so that for a considerable time he had hardly
any practice, either on the circuit or in London. But

* Fasti, i. 463. At the request of a
friend, Dr. Philip Bliss, Principal of St.
Mary Hall, and Keeper of the Archives
of the University, bas, though in vain,
made a diligent search for Oliver St.
John’s matriculation at Oxford. He thus
politely prefaces a letter stating the re-
sult of his inquirles: “Lord Campbell
has a claim on me, and all who have
records in their custody, as his work may
be considered a valuable contribution to
our pational biography.” He then states,
that, after a search of several days, the
only St. Jobns he can find matriculated
from 1570 to 1614, are Oliver St. John of
‘Tricity College, matriculated 20th Dec.
1577, son of Jobn St. John, Esq., being
the Lord Deputy of Ireland in 1616, and
created Baron Tregoze in 1626, repre-
sented by Collins as having died in 1630,
aged seventy; George St. John, the son
of a knight born in the county of Wilts,

matriculated of Trinity College April 3,
1601, aged fifteen ; and William St. John,
the son of an esquire, born in the county
of Hants, matriculated of Magdalene
College May 8, 1600, aged sixteen. The
matriculation records of Cambridge at
this period are so defective, that the non-
appearance of a name in them affords
hardly any argument ; and Wood’s asser-
tion, that our Oliver was of Catherine
Hall, is strongly corroborated by the fact
of his having been afterwards Chancellor
of the University of Cambridge.

+ Thereare entries respecting an Oliver
St. John (without any designation as to
parentage) who 18 stated to have been
admitted in 1630, and to have been called
to the bar on the 30th of January, 1637
(8); but this cannot refer to vur Oliver,
who must then have been forty years of
age, and was well-known a8 & lawyer and
a politician,
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those who were intimately acquainted with him fore-
saw that he must one day attract general admiration.

- How his attention was first directed to politics is
unknown, but it is certain that, from early youth, he
was impressed with the notion that the Stuart family
was systematically engaged in a plan to subvert public
liberty ; he saw the mischiefs arising from
monopolies, which were still persisted in, not- ﬁ;&ﬁg‘;‘"
withstanding the repeated promises to abolish
them ; and, above all, he was alarmed by the danger of
parliaments being entirely discontinued, if the preten-
sion should be acquiesced in of raising money by the
exercise of the prerogative. It is supposed that, during a
long vacation, he had taken a trip to Holland, and that it
was from seeing with his own eyes the respect for pro-
perty as well as personal liberty, and the comfortable
and contented condition of all classes in that country,
he was first imbued with a taste for a republican form
of government.

However this may be, it is certain that James I, in
the interval of parliaments, having made an attempt to
raise a tax under the name of a * Benevolence,” or
compulsory loan which was never to be repaid,—the
amount exacted from the supposed lender being assessed
by the borrower,—Oliver St. John, still a mere stripling,
resolved to stir up resistance to it; and with this view
he wrote and published “ A Letter to the e is prose
Mayor of Marlborough,” citing the various giedin the
statutes, from Maaena CHaRTA downwards, by Chamber.
which the imposition was condemned, and denouncing
it as contrary to law, reason, and religion. Sir Francis
Bacon was then the Attorney General, and impatient to
grasp the great seal. That he might recommend himself
to the Court, he prosecuted this indiscreet boy April 9,
in the Star Chamber, for a libel, and had him
arrested while the suit was depending. When the

G 2
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hearing of the case came on, he made a speech which
might well fix the hatred of tyranny in the breast of the
young patriot :—

‘¢ This gentleman,” said he, “ hath, upon advice, not suddenly
by the slip of his tongne—not privately, or in a corner—but
publicly—as it were to the face of the King’s ministers, slandered
and traduced the King our sovereign, the law of the land, the
parliament, and infinite particulars of his Majesty’s worthy and
loving subjects. Nay, the slander is of that nature, that it may
seem to interest the people in grief and discontent against the
state; whence might have ensued matter of murmur and sedi-
tion. So that it is not a simple slander, but a seditious slander,
like that the poet speaks of—Calamosque armare venenc—a
venomous dart that hath both iron and poison.” He then at
great length justified the Benevolence, and commented bitterly
on the alleged libel. Thus he concluded : “ Your menace, that
¢if there were a Bollingbroke (or I cannot tell what), there were
matter for him,’ is a very seditious passage. You know well
that, howsoever Henry IV.’s act by a secret providence of God
})reva.iled, yet it was bnt an usurpation; and if it were possible
or such a one to be this day, wherewith it seems your dreams
are troubled, I do not doubt his end would soon be upon the
block, and that he would sooner have the ravens sit upon his
head at London Bridge, than the crown at Westminster ; and it
is not your interlacing with your ¢ God forbid P’ that will salve
these seditious speeches. If I should say to you, for example,
¢ Mr. Oliver St. John, if these times were like some former times
of King Henry VIII., which God forbid! Mr. Oliver St. John,
it would cost you your life” I gm sure you would not think this
to be a gentle warning, but rather that I incensed the Court
against you. And this I would wish both you and all to take
heed of—how youn speak seditious matter in parables, or by
tropes, or examples. There is a thing in an indictment called
an innuendo; you must beware how you beckon or make signs
upon the King in a dangerous sense. As yet, you are graciously
and mercifully dealt with.”*

After various members of the court had followed in
the same strain, supporting the legality of Benevolences,
and denouncing as sowers of sedition and traitors all
who questioned the right to levy them, a day was

* 28t Tr.899. Bacon wasso delighted it to the King, saying, “ I persuade myself
with this speech, that he sent a copy of I spoke it with more life.””
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appointed for condemning the defendant to punishment,
and then hearing him. This was looked forward to
with great interest; and Lord Chancellor Ellesmere,
who was dying, expressed a wish that the delivery of
the sentence might be the last act of his official life.
F'ine, pillory, and perpetual imprisonment were expected
by St. John without dismay.

Bat, before the day arrived, his prison doors were
thrown open to him. He was told that Government
dropped the prosecution, in the hope that indulgence
would bring him to a right mind, and that the authori-
tative declaration of the law by the Court of Star
Chamber would for ever after prevent attacks on the
inalienable prerogatives of the Crown. The real motive
for this apparent lenience was never explained. The
proceeding had no effect on the obdurate mind of St. John
but to make him more cautious. He mnever forgave
the court the first assault, and, hoping before he died
to see his country free, he resolved to bide his time.

He remained quiet during the rest of this reign and
the commencement of the next, but he was
returned to the House of Commons as member £219%%

for the county of Bedford in Charles’s third ber of Charles
parliament, and thenceforth he was the life pachament,
and soul of the country party. Still he made
no display. He was nothing of a rhetorician ; he hardly
ever spoke in debate, and when he did open his mouth
it was only to utter a few pithy sentences. But he met
the popular leaders in consultation ; he furnished them
with precedents, he drew their addresses and resolutions,
and he gave them discreet counsel, which they valued
and followed.

Although he had been mainly instrumental in

the “Petition of Right,” and extorting the

royal assent to it in due form, and the Court, aware of
his influence, would have been well pleased to have
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punished him after thé parliament was dissolved, it was
found impossible to include him in the prosecution
instituted against Sir John Eliot, Denzil Hollis, and
other patriots, for making seditious speeches in parlia-
ment.

But he anxiously watched the expedients now adopted
fo introduce despotism and to reconcile men’s minds to
the loss of liberty. One of these was to circulate a book,
entitled “ A Proposition for his Majesty’s Service, to
bridle the Impertinence of Parliaments.” This had
been written by Sir Robert Dudley at Florence, and
recommended the establishment in England of Louis
X1I.’s system of fortifications, garrisons, passports, and
taxes, whereby he had completely put down the meet-
ings of the States General in France, and had rendered
himself absolute in that kingdom. St. John having
procured a copy of it showed it to the Earl of Bedford,
Selden, and other friends, and was preparing an
answer to it denouncing the profligate design which
it disclosed, when the King and his ministers, to ward
off the disgrace that was about to be heaped upon them,
pretended that they highly disapproved of the book,
Hetsogain 8nd actually preferred an information in the
proscoutedin Gtar Chamber against the Earl of Bedford,
Chamber.  Selden, and St. John for composing and pub-
lishing a seditious libel, entitled * A Proposition for his
Majesty’s Service, to bridle the Impertinence of Parlia-
ments.”

This cause coming to a hearing, “ a great presence of
nobility being in court,”* the Attorney
General with gravity opened the charge, and
explained how the defendants were clearly guilty,
because the book was libellous, and they had not only
read it, but had shown it to each other, which, in point
of law, amounted to a publication ; whereas it was the

* 35t Tr. 397

May 29, 1630,
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duty of every one who met with a libel, without reading
it through, immediately to lay it before the Secretary
of State, or some other magistrate, so that its circulation
might be stopped and the author brought to punishment.
But, before Mr. Attorney had concluded his oration, the
Lord Keeper Coventry, who was presiding, declared
that the Queen was just brought to bed of a son (after-
wards Charles I1.); and that it having pleased the
Great Justice of Heaven to bless his Majesty and his
kingdom with a-hopeful prince, the great joy and long
expectation both of the King and kingdom, his mostsacred
Majesty directed the Court to proceed no further with
this prosecution, but that the book should be burnt by
the hands of the common hangman, as *seditious and
scandalous both to his Majesty and the state.”®* Lord
Clarendon says, “ It being quickly evident that the pro-
secution would not be attended with success, they were
all, shortly after, discharged.”t

St. John felt no gratitude for being again released
from impending peril, but vowed the destruction of a
Government which could form such culpable plans, and
resort to such unworthy artifices to conceal them. He
was the confidential adviser of those who were pro-
secuted by the Government, but as yet he mnever
appeared for any of them in court, and it was supposed
that, altheugh a very sensible man, he had no forensic
talent.

At last, ship-money came up. He was counsel for
Hampden, and he delivered the finest argument that
had ever been heard in Westminster Hall. Having
written a very learned opinion, in which he demon-
strated the illegality of this imposition, and upon which
payment of it had been refused,—having drawn the
demurrer to the information filed in the Exchequer
to recover the famous 20s.,—and evidently under-

* Sic. 38 Tr. 397, . + Rebolllon, 1. 267,
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standing the subject better than any man in England,
Hampden placed entire confidence in his ability, not-
withstanding his want of practice, and required him to
plead as his leading counsel in the Court of Exchequer
Chamber, where the case was to be heard before all the
Judges.

His argument, which lasted two whole days,* may
now be perused with interest. We are chiefly

D, 1637-40.
fi: u] gn;::l struck with the calm, deliberate, business-
for Hampde? like tone which pervades it. He always

Ship-money. gpeaks respectfully of the just prerogatives
of the Crown, and abstains from any triumph when
he has exposed the fallacies of his antagonists; but,
by a review of the principles of the English consti-
tution, and of the statutes passed upon the subject from
the Saxon times to the “ Petition of Right,” he demon-
strates that, while an ordinary hereditary revenue
belonged to the King, extraordinary supplies could
only be obtained by a parliamentary grant; that if
any power of taxing the subject had ever belonged to
the King, it had been solemnly renounced and abro-
gated ; that the demand upon the county of Bucking-
ham to furnish the means for fitting out a ship of war
was an entirely novel invention; and that if such a
demand could be made as often as the King should say
it was necessary, the property of all his subjects was
held at his pleasure. Although newspaper reporting
was still unknown, there was then a communication
of intelligence by means of coffee-houses, clubs, and

* Although the length of speeches at
the bar has certainly grown much of late
years, it is some comfort to know that
our ancestors sometimes suffered under
greater tediousness than has ever been
inflicted on the present generation. St.
John, for the defendant, having taken
two whole days of the time of the Court;
Sir Edward Littleton, the Solicitor-

General, took for the Crown three; Mr.
Holborne, for the defendant, took four;
and Sir Johm Banks, the Atterney-
General, for the Crown, took three. We
are not told how long the Judges spoke
in giving their opinions ; but, from the#r
enormous lengthiness, they must hawe
occupied many days.—3 St. Tr. 826-
1315.
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newsletters, more rapid and general than we should at
present think possible without the instrumentality of
the press; and in a few weeks the fame of this speech
was spread all over the kingdom, producing a general
resistance to the tax, which had hitherto been resisted
by Hampden alone. St. John, who had been little
known beyond a small circle of private friends and
political associates, was now celebrated by all mouths,
and was regarded as the great legal patron of the
oppressed. Lord Clarendon, after observing that he
had not been taken notice of for practice in Westminster
Hall till he argued the case of ship-money,” is obliged
to acknowledge, although with a sneer, that * this
argument gave him much reputation, and called him
into all courts and to all causes where the King's
prerogative was most contested;’ adding this very
graphic little sketch of his appearance, manners, and
habits :—“ He was a man reserved and of a dark and
clouded countenance, very proud, and conversing with
very few, and those men of his own humour and in-
clinations.”*

Of course, his practice was now chiefly in the Star
Chamber, which was attended with more éclat than
profit, and was by no means safe; for the advocate
of a supposed libeller was regarded as “an accomplice
after the fact.” On the mere suspicion that he was
eoncerned in drawing Burton’s answer, St. John’s
chambers in Lincoln’s Inn were searched, and all his
papers were carried off.t

Hyde, Hollis, Whitelock, Hampden, and the other
friends with whom St. John was associated, 1. .vora.
while they strongly condemned the system of tonary -
government which had been established, wero
all attached to the monarchy, and, as yet, only wished
that parliaments should be restored, and that abuses

* Reballion, i. 287, + 2 Strafford’s Letters, 85,
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should be corrected. But at this era, if not earlier, it is
certain that St. John himself had become a
determined republican, and that he thought
there was no security for freedom but in a democratic
revolution. To this he looked forward with eagerness;
he regretted, or he joyfully hailed, events as they seemed
to retard or favourit; and he exerted all his own energy
and prudence to insure the ultimate success of what he
denominated the “ good cause.” His own personal suffer-
ings from a violation of the law, although they preyed
much upon his mind, had been slight, and could afford
little apology for schemes which might introduce
public confusion; but, before we condemn him with
very great severity, we must recollect that parliaments
had now been suspended for nearly eleven years, con-
trary to a statute requiring the king to call a parlia-
ment at least once a year,—that there was a fixed deter-
mination against ever calling another parliament in
England,—that other taxes as well as ship-money had
been imposed and levied by the royal authority alone,—
that a power was assumed of legislating on all subjects
by royal proclamation,—that sentences of unprecedented
cruelty had been inflicted upon those who stood up in
defence of the constitution,—that this system of govern-
ment had been established immediately upon the
¢ Petition of Right ” being added to the statute-book,—
and, above all, that the following doctrine was openly
avowed, and acted upon—* all statutes which encroach
upon the essential prerogatives of the Crown are void.”
‘While monarchy existed, all remedy seemed hopeless.
For a long time, despotism (then called by the cant
name of “Thurrough”) was triumphant, and it would
have been permanently established in England but for
the indiscreet attempt to introduce episcopacy into
Scotland. With rapture did St. John observe the in-
surrection in that country,—the march of a Scottish

A.D. 1640,
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army to the south,—the flight of English troops before
the invaders, and the necessity to which the King was
reduced of again calling a parliament. He himself was
returned for Totness.

He took little part in the debates of the Short
Parliament,” which met on the 13th of April, His conduct
1640, and was dissolved on the-2nd day of the in the * Short
following month. He was at first alarmed ﬁ;"ﬁﬁ;‘
by observing the loyalty and moderate dis- tMssbrapt
position of the members, but was much re-
assured by the rashness and violence of the King’s
advisers. He inflamed the dispute respecting the
priority to be .given to supply, or to grievances;
and he was suspected of being in collusion with Sir
Harry Vane the elder, who, being then in the King’s
service as Secretary of State, prevented an accommo-
dation which had nearly been brought about, by de-
claring that “no supply would be accepted if it were
not in the proportion and manner proposed in his
Majesty’s message.”” On the day of the fatal disso-
lution, as we are informed by the noble historian, *it
was observed that, in the countenances of those who
had most opposed all that was desired by his Majesty,
there was a marvellous serenity : nor could they conceal
the joy of their hearts; for they knew enough of what
was to come, to conclude that the King would be shortly
compelled to call another parliament; and they were
sure that so many unbiassed men would never be elected
again.” To show who the person was to whom he
chiefly referred, he gives us this most interesting
dialogue : —

““ Within an hour after the dissolving, Mr. Hyde met Mr. St.
John, who had naturally a great cloud in his face, and very
seldom was known to smile, but then had a most cheerful aspect,
and seeing the other melancholic, as in truth he was from his
heart, asked ¢ what troubled him ?—who answered, ‘that the
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same that troubled him, he believed troubled most good men;
that in such a time of confusion, so wise a parliament, which
alone could have found remedy for it, was so unseasonably dis-
missed * the other answered with a little warmth, that all was
well, and that IT MUST BE WORSE BEFORE IT COULD BE BETTER,
and that this liament never could have done what was
necessary to be ({:1:0.”‘

Clarendon subsequently brings a charge of treachery
against St. John, along with Pym and Hampden, for
defeating the measures which ought to have been taken
against the Scotch; but does mot support it by any
sufficient evidence.t

As St. John had foreseen, it soon became necessary to
call another parliament ; and the members returned to
it were much more to his mind. He again represented
the borough of Totness. ,

When the Long Parliament met, he still avoided
Nov.1640, OT8torical display, but soon disclosed to the
His conduct Observing his * dark, ardent, and dangerouns
Paboaen®  character.”t He drew the Resolutions against

ship-money; and he was a member of the
secret committee appointed to frame the articles of
impeachment against the Earl of Strafford, along with
Pym, Hampden, Hollis, Digby, Whitelock, Stroud,
Earle, Selden, Maynard, Palmer, and Glyn.§ White-
lock, distinguished for moderation, was put into the
chair; but 8t. John was by far the most active of the
whole in devising the charges, and in collecting evidence
“to support them.

Charles I, to save the life of his favourite, now
contemplated a change of his ministers and an arrange-
ment was actually made for the introduction of the
most influential of the popular leaders into office. The
Earl of Bedford was to be Lord Treasurer; Pym,

* Rebellion, 1. 218, Arden}', and dangerous character of St.

+ Ibid. 228, John,
1 Hume, ¢« Here was known the dark, ¢ Whitelock, 39.
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Chancellor of the Exchequer; Hollis, Secretary of
State; Lord Say, Master of the Wards; Hampden,
tutor to the Prince of Wales; and Oliver St. John,
Solicitor General. Lord Clarendon says, that' this
last appointment was recommended by the Earl of
Bedford, “which his Majesty readily consented to;
hoping that, being a gentleman of honourable ex-
traction (if he had been legitimate), he would have
been very useful in the present exigence to support his
service in the House of Commons, where his authority
was then great; at least, that he would be ashamed
ever to appear in any thing that might prove prejudicial
to the Crown.”*

At this time there was a move in the law by the flight
of Lord Keeper Finch,—when the great seal g ;
was delivered to Sir Edward Littleton; Soiior
Bankes was made Chief Justice of the
Common Pleas; and Herbert was promoted to be
Attorney General. On the 29th day of January 1641,
a patent actually passed, constituting Oliver St. John
Solicitor General; and he took the oath of allegiance,
and the oath of office, by which he swore to give faith-
ful advice to the King, to plead for him in all causes,
and to suffer nothing to be done to his detriment. The
Earl of Bedford, who had conducted the negotiation,
dying soon after, it went off, and none of the other
appointments took place. St. John, however, remained
Solicitor General, * and he became immediately possessed
of that office of great trust; and was so well qualified
for it, at that time, by his fast and rooted malignity
against the Government, that he lost no credit with his
party, out of any apprehension or jealousy that he would
change his side,—and he made good their confidence ;
not in the least degree abating his malignant spirit, or
dissembling it; but with the same obstinacy opposed

* Rebellion, 1. 326,
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every thing which might advance the King’s service
when he was Solicitor, as ever he had done before.'*
How such an office should be held by one in active and
open hostility to the Government, it puzzles us, who live
in quiet and regular times, to understand. The King
so.16a, Temained at Whitehall for more than a twelve-
month after ;—and during all this time there
must have been business for a law officer to transact
with the ministers of the Crown and with his colleague.
Herbert, the Attorney General, was in the King’s entire
confidence, and was even made the instrument of his fatal
folly in impeaching the five members of the House of
Commons of high treason. St. John, their bosom friend
and confederate, meanwhile was called ¢ Me. SoLICITOR,”
was hurrying the King’s minister to the scaffold, was
plotting the measures which he thought best calculated
to produce civil war, and looked forward to an Anglican
republic as the consummation of his wishes.
He actually thirsted for the blood of Strafford; and
he was resolved to gratify his appetite, in

His atro-
ﬁgﬁn violation of all law, human and divine.
the prose- Probably he had: worked himself up into a
g,':,t:‘:; delusive belief that he was actuated by
traffo

a regard to the public good; but he seems
to have been impelled by personal spite, arising from
some unrevealed affront. The great delinquent who
had deliberately planned the subversion of public
liberty deserved to be severely punished, and some
.virtuous men were even of opinion that he ought to
expiate his offence with his life ; but all except St. John
were for allowing him a fair trial. Had it not been

* Rebellion, i. 327. He was fmme-
diately elected a Bencher of Lincoln’s
Inn :—* At a Council held the 29th Jany
1640(1]. Att this Councell Oliver St
Johns Esqr. his Mats Sollicitor genrall
is called to the Bench and is to be Pub-

lished at the Moote this night.” -

The following year he was Treasurer.
It appears from the books of the Society
that he attended the Councils regularly
from this time till he was made Chief
Justice in 1648.
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for St. John he would have been acquitted, and an
entirely different turn would have been given to the
history of England.

While the prosecution was carried on according to
the forms of an impeachment, he who was guiding it in
all its details, and making the ostensible actors move
as he directed them, found it more convenient to remain
himself in the back-ground ; and Pym, Glyn, and White-
lock, were much more conspicuous, both in addressing the
Lords and in examining the witnesses; but when, after
the defendant’s masterly appeal to his judges against
the attempt to take away his life by new and unknown
laws, and the admirable argument of Lane, his counsel,
showing that none of the facts proved, or even alleged
against him, amounted, in point of law, to high treason,
he was on the point of being acquitted,—St. John
thought it necessary to take the matter entirely into
his own hands. He therefore required that the impeach-
ment should be dropped, and that a bill of attainder
should be substituted for it, whereby the forms of law
and the principles of justice might more easily be
violated. Selden, who had supported the impeach
ment,—Holborne, who had so zealously assisted in
arguing the question of ship-money,—and several other
enlightened lawyers of his party, strongly opposed this
course ; but, by sophistical speeches which St. John
himself delivered, and by procuring others to excite the
passions of the mob, he succeeded, with little difficulty,
in carrying the bill through the House of Commons.
How was he to obtain for it the consent of the Lords,
who were ready to acquit on the articles of impeachment ?
He resorted to the ingenious expedient of making
himeelf counsel for the bill at the bar of the Upper
House,—without having any opponent. For this pur-
pose he proposed a conference between the two Houses,
which was agreed to,—and he acted as the sole manager
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for the Commons. In this capacity he delivered a
speech the most disgraceful ever heard before any
tribunal professing to administer criminal justice.
Knowing that there was to be no reply, he grossly
misrepresented former precedents, and misconstrued
the famous statute of Edward III. respecting treason,
which, he said, was only binding on the inferior courts,
but allowed parliament still to punish as treasonable
any acts which they might think deserved the punish-
ment of treason. But he felt that his reasoning on this
point was weak, and that his only chance of success
was by taking advantage of the odium under which his
destined victim then laboured. He thus alludes to the
objection that he proposed to take away the life of
the Earl of Strafford by an ex post facto law :—

¢ But, my Lords, it hath often been inéulcated, that ¢law-
makers should imitate the Supreme Lawgiver, who commonly
warns before he strikes: The law was promulged hefore the
judgment of death for gathering the sticks: no law, no transgres-
sion” .

He gives this answer of unparalleled atrocity,—
which, if Milton had put it into the mouth of one
of his fallen angels, would have been thought too
diabolical :—

“ My Lords, the ruleof law is, Frustra legis auzilium snvocet,
?ui +n legem committit. The proper law for such a case is the
ex talionis : he that would not bave bad others have a law, why
should he have any himself? Why should not that be done to
him that himself would have done to others? It is true we
give law to hares and deers, because they be beasts of chase; it
was never accounted either cruelty or foul play to knock foxes
and wolves on the head as they can be found, because these be
beasts of prey. The warrener sets traps for pelecats and other
vermin for preservation of the warren. Proceeding by bill, every
man is guided by his conscience, and, without any evidence at all
being given, may award the deserved punishment.”

“Upon the close of Master St. John’s speech,” says
the old report, *the House adjourned, nor was there
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one word spoken but by Master St. John—only the Lord
Lieutenant, by a dumb eloquence, manibus ad sidera
tensis, held up his hands towards heaven and made his
reply with a deep silence.”

The following day Strafford petitioned to be heard
by his counsel, but on the suggestion of St. John
he was told that the House of Commons must have
the last word. Upon a division the bill was carried
by a majority of twenty-six to ten; and Charles being
induced, against his conscience and his vow, to give
it the royal assent, the vengeance of St. John
was satiated.*

He is said to have “contracted an implacable dis-
pleasure against the Church party, from the . ..
company he kept.”t To gratify this he now ogainst the
drew, with his own hand, a bill ¢ for the utter
eradication of bishops, deans, and chapters; with all
chancellors, officials, and all officers and other persons
belonging to either of them.” He would not, however,
move it himself, but, more suo, prevailed on a foolish
baronet called Sir Edward Deering, a man of levity and
vanity, easily led by a little flattery, to present it to the
House,—supplying him with an apt quotation :—

May 12.

“Cuncta prius tentanda, sed 1 dicabile vulnus*
Ense recidendum est, ne pars sincera trahatur,”

The mover spoke from the gallery, and, as he thought,
with great effect ; but a strong objection was made to
the first reading of the bill, and the real author of 1t
was obliged to start up in its defence. He disin-
genuously argued, “that the title of the bill, althougn
disapproved of, was no argument against reading it &
first time ; that the title might be false, and that this
bill, for aught any one knew to the contrary, or at least
for aught he and many others knew, might contain

* 3 St. Tr. 13821536 ; Rebellion, i. 360. + Ib. 288.
VOL. II. H
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enactments for establishing bishops, and granting other
immunities to the Church.” The bill was read a first
time,—and, being afterwards altered into a bill to pre-
vent bishops from sitting in the House of Lords, or
holding any secular office, it passed both Houses, and
received the royal assent.*
Open hostilities being at last contemplated, Mr.
Solicitor drew another bill “for the settling
5.“.,3}35'.’,} the militia of the kingdom, both by sea and
military ~  land, in such persons as Parliament should
lsment. TNominate,” and got it brought forward by
Sir Arthur Haslerig, whom he was said “to
use a8 Noah did the dove out of the ark, to try what
footing there was.” The House seemed inclined to
throw it out, as * a matter of sedition,” without suffering
it to be read, not without some reproach to the person
who moved it, till the King’s Solicitor declared that
“he thought that passion and dislike very unseasonable
before the bill was read,—that it was the highest
privilege of every member to make any motion which
in his consclence he thought advantageous for the
kingdom,—that something was necessary to be done for
regulating the command of the militia, which as yet
was left undetermined by the law, and, if the power
were too great for any subject, in a subsequent stage of
the bill it might be devolved upon the Crown.” The
bill was therefore read a first time. On a subsequent
occasion the measure was strongly opposed by Mr.
Hyde, who contended “that the power of the militia
unquestionably resided in the King, along with the
right of making war and peace; and that, as no defect
of power had ever appeared under the old law, we
might reasonably expect the same security for the
future :” with which, he says, “ the House seemed well
pleased, till the King's Solicitor, and the only man in
b Rebe}lion i. 368.
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the House of his learned counsel, stood up and said—*I
should be right glad if there were such power in the
King (whose rights as his sworn servant I am bound to
defend). The gentleman who spoke last seems to
imagine so; but, for my part, I know there is not: the
question is not about taking away power from the King
which is vested in him (which it would be my duty to
oppose) : we have to inquire whether there be such a
power in him, or anywhere else, as i8 necessary for the
preservation of the King and the people. I take upon
me with confidence to affirm that there is a defect
of such power, which Parliament ought to supply.’”
But he failed for once; his artifice was too transparent,
and he so far shocked the remaining loyalty of the
House that the bill was allowed to drop, although it
was afterwards renewed in the shape of an ordinance
when the King’s assent was not required for the making
of laws.*

In the beginning of the following year, Charles
leaving Whitehall and going to the north of
England to prepare for war, the parlia- The Solicitor

mentary leaders took measures for having the quictsal

train-bands called out in the City of London, specting the

and for securing some garrisons in the giegiance.
provinces. Notwithstanding an ordinance of

the two Houses for these purposes, several of the party
had qualms about the oath of allegiance which they
had taken, but Mr. Solicitor showed them that these
proceedings were perfectly legal and constitutional :—

“He argued, that the Lords and Commons, in case of the
King’s minority, sickness, or absence, had done the same in other
times : as when Henry 1IL died, and his son Edward I. was

Rebellion, 1. 430, 514, 516, 604. advice to the prejudice of the Crown,
Clarendon adds, “ The Solicitor General, Wwas the chief fnstrument to devise and
who bad obliged himself by a particular contrive all the propositions and acts of
oath to defend his Majesty’s rights, and undutifulness towards him.”—(Pp. 499,
in no case to be of counsel or give 500.)

H 2
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in the Holy Land, and came not home in almost two years after
his father’s death, yet, in the meantime, the Lords and Commons
appointed lieutenants of the several counties, and made several
ordinances which are in force at this day. So are the ordinances
made by them in the minority of Henry VI, and the ordinances
in the minority of Edward VI, and in other times. That the
King was now absent, and having called his parliament at West~
minster, was himself gone as far from them as York, and had,
before he came thither and since, appeared with warlike forces
about him to the terror of the parliament; and that they had
not the least purpose or intention of any war with the King, but
to arm themselves for their necessary defence.”

On these grounds the Parliament passed a vote that
“ the ordinance for the safeguard of the kingdom is no
whit prejudicial to the oath of allegiance, but is to be
obeyed as other fundamental laws, and that the King’s
commands for lieutenancy over the respective counties,
issued without the concurrence of the two Houses, are
illegal and void.”

St. John, to set a good example, himself accepted a
Hisshort ~ commission as deputy lieutenant from the
e Parliament, and began to assist in raising
life. and drilling men ; but he soon found that he
had not much military genius, and that he could better
serve the “ good cause” by continuing to wear the
gown.*

He was placed upon the Committee of the House of
Commons which, during the adjournment of the House,
had all power committed to it, and which, in truth,
constituted the executive government. After the death
of Pym, who was the first chairman, St. John had the
greatest influence, and was most looked up to by the
public, till the prestige of military glory gave the
ascendency to Cromwell.

The parliamentary party had been thrown
into a state of consternation by the flight of
Lord Keeper Littleton to York with the great seal.

* Whitelock, 57, 59,

May, 1642
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The most superstitious veneration was felt by all lawyers
except St. John for this bauble, and, for want ,
of it, the administration of justice had been propom wr
suspended during a twelvemonth without any pEpietbe
expedient having been proposed to supply its Yithagreat
place. In the following Hilary term came
out a satirical pamphlet, entitled “8t. Hilary’s Tears,
shed upon all Professors of the Law, from the Judge to
the Pettifogger.” At last Mr. Solicitor proposed an
ordinance for making a new great seal in exact imitation
of the one in possession of his Majesty, so that by affix-
ing it to their acts they might continue to carry on the
government in the ngs name. This was violently
opposed upon the clause in the statute 25 Edward IIL
which enacts that “ to counterfeit the King’s great seal
shall be high treason;” and, although it was carried
through the House of Commons, the ordinance was
rejected by the Lords, who thought that such a step
would be an entire renunciation of their-allegiance.
The King, judging it full time to prevent the person
who now openly attempted the subversion of
the monarchy from appearing to be clothed sxes e’
with any authority by the Crown, caused a sé"j:f;ﬁ’;{'by
patent to pass under the great seal, at Oxford, he King,
superseding Oliver St. John as Solicitor- the tte.
General, and appointing Sir Thomas Gar-
diner, the ejected Recorder of London in his stead.*
This was met by an ordinance which made void all
patents that had passed or should pass the great seal in
the King’s possession *since the time it ceased to attend
the parliament;” and St. John continued to style him-
gelf « Mr. Solicitor ” till he was raised to be Attorney-
General. Meanwhile he carried a resolution of the
House of Commons, independently of the Lords, that a
new great seal should be made; and, by throwing out
* Dugd. Chron, Ser.
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hints that their Lordships might be voted useless, he
prevailed upon them to agree to an ordinance for using
this new great seal, and for delivering it to six com-
missioners—two peers and four commoners—who were
to exercise all the powers of Lord Chancellor. He
himself, with his designation of *Solicitor-
November.  General to the King's Majesty,” was nomi-
Lond Com- ~ nated the first of the commissioners who
the Great ~ represented the Commons. Accordingly, he
Seal. was sworn in with much solemnity, taking
the oath of office in the ancient form, and again swear-
ing “to be faithful, and bear true allegiance, to his
majesty King Charles I., and him to defend from all
treasons and traitorous conspiracies whatsoever.”

In Hilary term, 1644, he took his seat in the Court
of ‘Chancery as a Lord Commissioner, and continued to
hold this employment for nearly three years, till he
was obliged to resign it in consequence of Cromwell’s
“Self-denying Ordinance,” by which all members of

_ parliament except himself were disqualified for offices,
civil or military. St. John received 1000l. for his
trouble, together with the privilege of ever after sitting
within the bar in all courts of justice.*

When the conferences were to be held at Uxbridge,

St. John was named one of the parliamentary
Jen. 1645.  commissioners; but a great difficulty arose

e 18 a com- . . . e P

missioner for about his designation in the commission, and
mentatthe Safe conduct. He had been at first styled
Vibiae.  “Solicitor-General to the King.” Charles

acquiesced, but in his own commission he
named Sir Thomas Gardiner, and described him as ¢ our
Bolicitor-General.” To this and similar designations
of royal commissioners the Parliament strongly ob-
jected, as giving effect to patents under the great seal

* Whitelock, 71, 77; Rebellion, ii. 610, 611; Lives of the Chancellors, vol. ili.
ch. 1xviil,
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since it had been carried off by Lord Keeper Littleton.
At last it was agreed that the commissioners on both
sides should be enumerated simply by their christian
and surnames. “Plain Oliver St. John” (as he was
now called) took an active part in the conferences
which followed, and the command of the militia still
being the great bone of contention, he strenuously denied
that it belonged constitutionally to the King. While some
of his colleagues sincerely tried to bring about an accom-
modation, he inflamed the animosity between the con-
tending parties, and caused a rupture which proved
the prelude to the King’s imprisonment and death.*

To reward him for his zeal, the office of Attorney-
General was conferred upon him by the Parliament,
although it was still legally held by Sir Edwsrd
Herbert, who had been appointed to it before the
troubles began, and had always followed the King’s
head-quarters.f

After the royalists had been completely worsted, the
political consequence of St. John lamentably The dectine
declined, and he felt his position very un- ﬂ.m'mm
comfortable. He had professed himself a 4. 1647
Presbyterian, he had sat as a member in the famous
Assembly of Divines at Westminster, and he had sub-
scribed the Solemn League and Covenant. But the Pres-
byterians showing a strong hankering after monarchy if
they could have a *“Covenanted King,” he was now
more inclined to join the Independents. Unfortunately,
however, the leaders of this sect were the Lord General
Cromwell and his brother officers, who slighted all
pequins, and were determined to rule by the sword.

For two or three years St. John acted irresolutely,—

® Rebellion, i, #880. Lord Clarendon terms, yet none of them had the courage
represents St. John as a spy upon the to avow the receding from the moat ex-
rightly disposed commissioners, and travagant demands.”

says, ‘though most of the rest did + Whitelock, 88.
heartily desire a peace, even upon any
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waiting for events, and hoping that Cromwell might
fall in the field, or might lose his ascendency,—when
he expected to be himself acknowledged the head of a
republic. Such ambitious projects melted away as the
power of the great military chief was consolidated ;
and the aspiring democrat, who had hoped to make
himself greater than any King of England, saw that he
must either retire from public life altogether, or consent
to act a very subordinate part under a military dictator.
The latter course he preferred : first, because, with all
his high qualities, he laboured under a sordid passion
for money; and secondly, because he wished still to
keep up a connection with political partisans who
might one day rally round him. Not being able
successfully to oppose Cromwell, he deemed it more
prudent to appear to yield to him submissively, and
entirely to disarm his jealousy. He therefore hence-
forth contented himself with assiduously performing
the functions of a law officer of the Crown, prosecuting,
in the King's name, those who too indiscreetly testified
their zeal for the King’s authority. The most difficult
task imposed upon him was to punish Judge Jenkins,
the honest Welshman who resolutely set at deﬁanoe the
parliamentary Commissioners of the Great Seal, and
would acknowledge no authority which did not emanate
from the King.*

At last Mr. Attorney St. John became very tired of
Hewishes  Such work, which he thought sadly unsuitable
obecome  for one fit to govern an empire. His only
+Ju8.  resource was to go upon the bench, where he
would be free from any present annoyance, and might.
quietly watch the political horizon. The administration
of justice had gone on regularly in the King’s name,
two puisne judges sitting in each of the superior com-
mon law courts, but the chiefships had been several

* Whitelock, 255; 4 St. Tr. 942.
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years vacant., Heath, Chief Justice of the King’s
Bench, had been removed by an ordinance; Banks,
the Chief Justice of the Common Pleas, died in
1644 ; and Lane, whom Charles had made Chief Baron
at Oxford, had accepted the titular office of his Lord
Keeper. St. John represented to Cromwell ober.

that, as the negotiations with the King, who '

was a prisoner in the Isle of Wight, might now be
considered for ever closed, and a vote against ad-
dressing him or further recognising his authority
was in contemplation, it would be fit, with a view
to the measures which might be necessary to. ex-
tinguish the monarchy in form as well as substance,
that the high magistracies, which the people had been
in the habit of regarding with reverence, should be
occupied by men entirely to be confided in. At the
same time he hinted that, although he was known
to prefer politics to law, he might be prevailed upon,
for the public good, to submit for a time to the dull
and irksome business of Westminster Hall. Cromwell,
well pleased with the prospect of finding harmless
employment for such a restless spirit, entirely ac-
quiesced in the proposal, and offered that he should
be made Chief Justice of the King’s Bench. This
dignity he declined under the pretext of humility, but
probably from the apprehension that it was very
likely, from engaging him in all state trials, to bring
him into frequent collision with the ruling powers.
With his concurrence, it was arranged that Rolle,
who was a profound lawyer and nothing else, should
hold the highest office; that Serjeant Wilde, who
had been an active member of the Long Parliament,
should be appointed Chief Baron of the Exchequer;
and that he himself should have the “ cushion of the
Common Pleas,” which, both for ease and profit, still
had great charms in the eyes of calculating lawyers.
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An ordinance for this purpose having passed, the
Nov. 18. new Chief Baron was first sworn in, as he
1648. was already a Serjeant; and thus Lord Com-
missioner Whitelock began a long address to him :—

¢ Mr. Serjeant Wilde,—The Lords and Commons in parliament
taking notice of the great inconvenience in the course
é‘e’f;’a':: % of justice for want of the proper and usual number of
Wilde. Judges in the High Courts at Westminster, whereby
is occasioned delay, and both suitors and others are
the less satisfied, and being desirous and careful that justice may
be administered more majorum, and equal right done to all men
according to the custom of England, they bave resolved to fill
up the benches with persons of approved fidelity and affection to
the public; and of piety, learning, and integrity ; and having
found, by long experience among themselves, that you, Mr.
Serjeant Wilde, are a person thus qualified, and very well de-
serving from the Commonwealth, they have thought fit to place
you in one of the highest seats of justice, and have ordained you
to be Lord Chief Baron of this Court.”

A call of Serjeants immediately followed, St. John
being at the top of the list; and thus the
Lord Keeper began his address to them :—

¢ Mr. Serjeant St. John, and the rest of you gentlemen who

have received writs to be Serjeants-at-law,—It hath

St.Jobn  pleased the Parliament, in commanding these writs to

Serjeant.  issue forth, to manifest their constant resolution to

continue and maintain the old settled form of govern-

ment and laws of the kingdom, and to provide for the supply of

the High Courts of Justice with the usual number of Judges, and

likewise to bestow a particular mark of favour upon you as
eminent members of our profession.”

Three days afterwards, Mr. Serjeant St. John was
Chief Justice SWOTT in, and took his seat as Chief Justice
of the Com- of the Common Pleas; but there was no
mon Pless. - gpeechifying on this occasion* It would
have been very curious to have had an authentic ex-
position of his sentiments when such a great crisis was
impending,.

Now. 18.

* Whitelock, 348356, ,
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He was scarcely warm in his seat, which he expected
to yield him entire repose, when the resolution was
taken to exhibit the Sovereign holding up his hand as
a culprit at the bar of a criminal court. It has
generally been said that St. John disapproved of this
proceeding—which is probable enough—from his con-
viction that it must lead to the permanent supremacy
of Cromwell—although not from any scruples about
royal irresponsibility, or the sacredness of an anointed
head. But I find no contemporary statement of any-
thing that passed between him and those who had
vowed Charles’s death, till the bloody deed was done.
I believe that he, and all the other common law judges,
refused to allow their names to be introduced among
those who were to constitute the *“High Court of
Justice,” and, if they were asked to attend as assessors,
they had refused, for none of them were present at the
trial in any capacity.

On the 31st of January, 1649, Westminster Hall
was in a state of dreadful perplexity. Lawyers His conduct
are so much under the dominion of form, that ihe exe-
all writs and commissions having hitherto Cbarlesl
issued in the name of “ CHARLES I. by the grace of God
of Great Britain, France, and Ireland, King, Defender
of the Faith,” &c., to whom the oath of allegiance
continued to be taken, the Judges—who believed them-
selves to be loyal men—had continued to hold their
offices, and, receiving their fees and salary, to decide
without much scruple all civil and criminal cases
which came before them. But when Charles 1. had
actually been beheaded, an ordinance had passed to
make the proclamation of Charles I high treason, and
the House of Lords had been abolished as useless, the
delusion could be fostered no longer. Six of them—
Bacon, Browne, Bedingfield, Creswell, Trevor, and
Atkins, refused to sit again; but the other six—Rolle,
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St. John, Wilde, Jermyn, Pheasant, and Yates—sent in
their adhesion, * provided that by act of the Commons
the fundamental laws be not abolished.” Accordingly
new commissions were made out to them under the
great seal of the Commonwealth, and there was an
*“order for altering the Judges' oaths—formerly in the
name of the King, now to be in the people.”* The others
confined themselves to their judicial duties, but St.
John became a member of the executive council, and
was deeply absorbed in politics. He actually continued
Chief Justice of the Common Pleas till the Restoration,
a period of twelve years; but I do not discover the
report of any case decided by him during this long
interval, and I suspect that, leaving the business of the
court to be done by his juniors, his thoughts were
chiefly occupied with considering how the overwhelm-
ing power of Cromwell might be curtailed, and how his
own might be advanced.

When an army was sent to invade Scotland, where
June, 1650. the authority of Charles II. as a “ Covenanted
His confer-  King” was recognised, and Fairfax, who was

ence with

Fairfux re-  himself a sincere Presbyterian, refused to
g e command it, St. John was one of the committee
the Army. deputed to remove his scruples, and seems
earnestly to have tried to succeed ;—while others played
the game of Cromwell, who was now intriguing to be
appointed generalissimo of all the parliamentary forces.
Whitelock has left a very ample report of the conference
on this occasion :—

Lord QGeneral Fuirfux: 1 need not make to you, or to any
that know me, any protestation of the continuance of my duty
and affection to the Barliameut, and my readiness to serve them
in anything wherein my conscience will give me leave.” St.
John : *1 pray, my Lord, be pleased to acquaint us with your
particular objections against this journey.” Lord General:

* Whitelock, 378,
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“You will give me leave, then, with all freeness to say to you,
that I think it doubtful whether we have a just cause to make
an invasion upon Scotland. With them we are joined in the
national league and covenant.” St Jokn - * But, my Lord, that
league and covenant was first broken by themselves, and so
dissolved as to us.”

All this reasoning was vain ; and Cromwell, gaining
his object, fought the battles of Dunbar and of Wor-
cester, and made himself Lord Protector.

Meanwhile he wished to get St. John out of the
way, and an ordinance passed the House of e isap-
Commons appointing him ambassador to Hol- Peinted
land. This mission was exceedingly dis- toHolland.
tasteful to the Lord Chief Justice; for it was not only
to remove him from the scene where, on any unlucky
chance happening to Cromwell, he hoped to act the
first part, but he was to be exposed to great personal
danger. In Holland, although a republican form of
government existed there, the cause of the English
Commonwealth was very unpopular; and Dorislaus,
their first ambassador, had been assassinated at the
Hague without any sincere effort being made to bring
his murderers to justice. A hope was entertained that
on the death of William, the second Prince of Orange,
who had married a daughter of Charles 1., there might
be & more friendly feeling towards English republicans.
But Ascham, another parliamentary ambassador, had
lately been assassinated by the royalists at Madrid ;
and St. John, dreading a similar fate, presented a
petition that he might be excused, alleging his im-
portant judicial duties at home, his infirm health,
and the insalubrity of the climate. But his timidity
was derided, and upon a division his petition was dis-
missed by a large majority.* He was allowed 10,000L

® Journals, 1651, Jan. 21, 23, 28. habit of punishing obnoxious individuals

Here the Parli closely imitated the by a foreign mission.
tyranny of the Stuarts, who were in the
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to pay his expenses, and forty attendants to protect
him.
Accordingly he made his public entry into the
Hague, with a retinue and parade becoming
Aprﬂ- the representative of a powerful nation ; but
cnu-f.rwxc. the populace saluted him with groans gnd
fuJobnin  higses; and the royalists were not only
solved to insult him on every occasion, but
to offer violence to his person. Edward, a son of the
Queen of Bohemia, publicly called him a rogue and a
dog; and the Duke of York, with the DPrincess
Henrietta, on his arm, meeting him by accident near
a turn-stile at Voorhout, there was a struggle which
should pass first,—upon which the Prince snatched the
ambassador’s hat off his head, and threw it in his face,
saying * Learn, parricide! to respect the brother of
your King.” The ambassador replied,—“I regard
neither you nor the person of whom you speak but as a
race of fugitives.” Swords were then drawn, and it
was only by the interference of the spectators that
fighting was prevented. Afterwards there was an
attempt made to break into St. John’s house by ruffians
who had a rope with them, with which they meant to
strangle him. On various pretences the States-General
refused to grant any redress, and put off from time to
time the matters that were to be negotiated.
- St. John returned home abruptly, vowing revenge,—
and he was not a man to let his resentment pass off in
empty words. He delivered to the Parliament an
inflamed account of the manner in which the English
nation had been wronged in his person. Next he
pointed out a plan by which ample punishment might
be inflicted on the offending parties. Hitherto the
Dutch had been the great carriers for the English as
well as other European nations;—and he proposed
an ordinance to enact ‘“that no goods, the produce
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of Asia, Africa, or America, should be imported into
this country in ships which were not the property of
English subjects; and that no goods, the produce or
manufacture of any part of Europe, should be imported
unless in English ships, or ships of the country where
such goods were produced or manufactured.” The
ordinance was quickly passed, and being confirmed by
an act of parliament on the Restoration, the ... o e
famous Navigation Laws, ‘supposed to be the ‘m'w-uon
result of the calm deliberations of our an-
cestors, arose from a personal affront offered to one of
our republican ambassadors.*

St. John was next employed as a commissioner to
induce the Scotch to agree to a legislative
union with England. He had to encounter 3.

. . St. John &
not only the pride of national independence, commissioner

but a deep distrust of those who had thrown & union with
off the solemn league and covenant, and the Seotland.
dread of a measure which “tended to draw with it a
subordination of the Kirk to the State in the things of
Christ.” However, he convened at Dalkeith the repre-
sentatives of the counties and boroughs, with full
powers to treat for the entire incorporation of the two
countries. A great majority were induced by him to
give their consent; and afterwards there were chosen,
at Edinburgh, twenty-one deputies to arrange the con-
ditions with English commissioners at Westminster.
Under his auspices conferences were afterwards held
there, and this proceeding laid the foundation of the
Parliament, for the whole island, which Cromwell
afterwards summoned.

While in Scotland, St. John was likewise of great
service in assisting the introduction into that country
of English Judges, who, although jeered at as “kithless

* Whitelock, 487,491,492; New Parl.  Memoirs of the Cromwell Family, ii. 19.
Hist. ii1. 364; Ludlow’s Mem. 133, 250
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loons,” administered justice so satisfactorily as almost
to reconcile the natives to a foreign yoke.*

After the battle of Worcester, when Cromwell,

secretly wishing to be proclaimed Oliver I.,
Qu. whether N : .
he favoured  gaid to & meeting of members of parliament
ﬂﬁ..‘i‘i?:? and officers whom he had assembled, that
Hogs'  “mnow the old King being dead, and the son
being defeated, he held it necessary to come

to a settlement of the nation;” and Desborough
having declared for a republic; St. John is supposed to
have said, “It will be found that the government
of this nation, without something of monarchical
power, will be very difficult to be settled so as not to
shake the foundation of our laws, and the liberties
of the people.” Whitelock represents St. John, whom
he hated, as having been a tool of Cromwell; but
if St. John actually took this side, I suspect that it
was to lure Cromwell on to his ruin. Most of the
. lawyers were sincerely for a mixed monarchical govern-
ment—but St. John remained a stern democrat; and
although, to keep his places, he was ready to conform
to what he disliked, hé would never have actively
assisted in restoring the government of oNE even with a
change of dynasty.t

About this time he was elected Chancellor of the
University of Cambridge, having shown a disposition
to protect human learning against the attacks of the
fanatics, who declared that no books were worthy of
being read except the books of the Old and New
Testament, excluding the Apocrypha. He was like-
wise instrumental in preserving some of our venerable
ecclesiastical structures from the ruin which then
threatened them. ¢The Cathedral at Peterborough
was left in a state of desolation by a party of the
parliamentary troops under Cromwell, and so it con-

* Whitelock, 517, 532 + Whitelock, 487, 616.
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tinued until Oliver St. John, Ch. J. of C. P., on his
return from Holland, obtained it of the Parliament,
and gave it as a parochial church for the use of the
townsmen, their proper parish church being gone much
to decay.”*

The Lord Chief Justice St. John continued to repre-
sent Totness in the House of Commons, the ces
republicans of the 17th century having no against him
objection to the union of judicial and poli- P
tical functions in the same individual. But, after the
dissolution of the Long Parliament, and the establish-
ment of the Protectorate, seeing no chance for democracy,
he appears to have taken very little part in public
affairs. His enemies say that ‘“though so greatly
attached to his darling commonwealth, yet he chose to
retain his places under every form of government.
The reasoh of this was his avarice, which got the better
of his political sentiments. They in power knew his
love for wealth, and gratified him accordingly ; he had
the granting of all pardons to the delinquent loyalists,
which amounted to the enormous sum of 40,0001., nor
did he scruple accepting bribes for places under
Oliver.”t

I am unable to corroborate or to contradict these
grave charges against him. He certainly was not a
member of Barebone’s parliament, which met in 1653 ;
nor does his name appear in the list of the House of
Commons on the reformed model which met in 1654, nor
in that which Cromwell called in 1656. We, therefore,
do mot know what part he took when the Crown was
formally tendered to the Protector, but he seems at last
to have relented in favour of hereditary power and
honours, for in the year 1657 he accepted a peerage,
and actually took his seat in Oliver’s House of Lords as

* Bridges’ Northamptonshire, 548.
+ See Noble’s Memoirs of the Cromwell Family, ii. 22.

VOL. IL I
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Lord St. John.* However, he was still silent and
sulky, looking forward to better times.

He thought that these had arrived when, on the
+p.16ss. death of Oliver, the sceptre was transferred
Hisoonduct  to the feeble hand of Richard. His patent
cesionof  was renewed as Chief Justice,} he procured
Ricbard  )rimgelf to be elected a member of the Council
of State, and he was in hopes to rule either as minister
of the new Protector, or as the president of a pure
republic, which had been so long looked for in vain.
But he was again disappointed, for Richard instantly
fell into universal contempt, and, military violence
alarming all parties, the restoration of the exiled royal
family was evidently at hand. St. John saw that this
event would not only for ever dissipate his republican
dreams, but would be very dangerous to him in-
dividually ; and he made a resolute struggle against
it. When the Rump was restored, he again took his
seat as member for Totness, by virtue of his election
nearly twenty years before; but his reception now
was very different from what it had been in the same
assembly when he was urging on the impeachment of
Strafford, the overthrow of the Church, and the usurpa-
tion of military power. The vote having
passed for the dissolution of the Long Parlia-
ment and the calling of a Convention, he retired to his
country-house, I.ong-Thorpe, in Northamptonshire ; and,
. the Cavaliers beginning to vow instant vengeance
against the most obnoxious of the Roundheads, he shut
himself up in a place of concealment. Although he had
not actually sat as one of the late King’s judges, it was
truly said that no one had more effectually promoted
the catastrophe of the King's death.

He owed his safety to Thurloe, who had been his
clerk, whom he recommended to Cromwell, and who,

* Whitelock, 666; 3 Parl. Hist. 1518. + Ibid. 678, 683.

A.D. 1660.
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having enjoyed great power under the Protectorate as
Secretary of State, was now in favour from His danger

having materially promoted the Restoration. opiaere,

It was said that a large bribe contributed Cbarlesll.

to his deliverance; but this is a mere surmise without
any authority.®* From the proposed indemnity twenty
were to be excepted, whom it was determined to bring
to the scaffold. General Ludlow, in his Memoirs,
says, *“ The news of this resolution being carried to
Charles II. by the Duke of York, the Duke of Bucking-
ham, and Monk, he openly expressed his joy; and when
they told him that the Chief Justice St. Johns{ had
narrowly escaped, he wished he had been added also:
of which particulars I received information by a person
of honour, then present, immediately after they

parted.”}

But his -life was spared only on condition that he
was never to accept any civil, ecclesiastical, or military
office, on pain of being liable to the penalties of
treason. A free pardon was offered to him if he would
assist in bringing the regicides to justice, but he
spurned such baseness. He went abroad under
pretence of travelling for his health; and, still afraid
of the Cavaliers, who repeatedly attempted to assas-
sinate Ludlow and other exiled republicans, he took
the name of Montague, and lived several years in great
seclusion, first at Utrecht and then at Augsburg In
1669 he ventured to return to his native
country, and he lived quietly at Long-Thorpe
till the 31st day of December, 1673, when he  expired.
He was supposed to have reached the 75th year of his
age.

His death.

* Noble’s Family of Cromwell, ii. 23.  without, and with, a final s ;—as St. Johsn,
+ It is curious to observe that in the St. Johns; Rolle, Rolles; Hale, Hales,
seventeenth century there were many &c. &c.
names which were promiscuously 1 Mem. 356.
spelt, and must have been pronounced

12
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His real character may best be known by the
designation generally applied to him in his own time,
—“THE DARK-LANTHORN MAN.” From his proud, re-
served, and morose disposition, he made himself so
unpopular that there was a general disposition to
aggravate his misconduct, and we must receive the
stories circulated against him with considerable sus-
picion.

He did very little for the improvement of juris-
prudence; for although he effectually resisted the
absurd schemes at once to abolish the Court of
Chancery, and to substitute the law of Moses for the
common law of England,—absorbed in his ambitious
schemes he took no interest in the wise legal reforms
which were carried on by Hale, Whitelock, and other
enlightened Commonwealth lawyers. Beginning the
world without a shilling, he died disgracefully rich, so
as to countenance the charges brought against him of
cupidity and corruption.

He is often mentioned as a cousin of Oliver Cromwell
—but this relationship was only by mar-

His relation-
Shpto riage. His first wife was a daughter of
His children, SIT James Altham, maternally descended

from the Cromwells. By her he bad several
sons, and a daughter, Joanna, who was married to Sir
Walter St. John, of Tregoze in Wiltshire, and was the
grandmother of the celebrated Henry St. John, Viscount
Bolingbroke.*
He had another daughter, Elizabeth, who being
about to be united to a Huntingdonshire squire, the
Chief Justice, according to the then existing law, not

* Mnllet, in his Life of Bolingbroke, first principles of his ed
says, “His grandfather, Sir Walter He nfterwardsgoeson

the Dissenters.”
St. John, marrying one of the daughters
of L. C.J. St. John, who, as all know,

to trace his contempt for all religions to
t.he fmﬂclsm and bypocrisy which he

was strongly hed to the rep

d among the Presbyterian clergy

party, Henry was brought up in his
family, and consequently imbibed the

under his great-grandfather’s roof at
Lor.g-Thorpe,
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only gave her away, but himself performed the nuptial
ceremony which made them man and wife.*

When Oliver St. John and Oliver Cromwell had
respectively reached their fortieth year, the
former was by far the more eminent person. Darallel be-
He had not only distinguished himself at the g2inand
bar, but he was the chief adviser of the great
political party opposed to arbitrary government, who,
although depressed for eleven years, were ere long to
gain the ascendency ; while the future ProTECTOR, after
a licentious youth, was obscurely spending his middle
age in the country, occupied with feeding cattle and
draining marshes. When the troubles began, St. John
preserved his superiority, and swayed the deliberations
of the Long Parliament,—Cromwell, from his uncouth
appearance and embarrassed oratory, being to all,
except to a discerning few, a man of no mark or
likelihood. Even after the praying colonel of horse
had led on his psalm-singing troopers to victory at
Edgehill and Marston Moor, the dark, designing
lawyer, holding the great seal and presiding in the
committee for the management of public affairs at
Westminster, still kept military, in subordination to
civil, authority, and hoped to make the most renowned
captains who had appeared on the side of the Parlia-.
ment instruments of his own aggrandisement. The
« Self-denying Ordinance” was the death-struggle.
If Cromwell had perished amidst the perils to which
he was then exposed, St. John might have been Lord
Protector instead of pining with envy for the rest of
his days. He was little inferior to his rival in natural
ability, and was far superior to him in intellectual

* Extract from the Parish Register of the Right Honble Oliver St. John Ch.
Enfield:—“ The truelie worthy John Justice of C. P., was married before said
Bernard of Huntingdon, within the father and by him declared man and

County of Hunt.ingdon Esqre singlemn wife Feby 26. 1655-6, coram testibus
and Mw, Elizabeth S*. John d: of non paucis venerabilibus et fide dignis.”
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acquirements. Nor would any scruples have obstructed
his rise to sovereign sway, for he only loved a republic
as he expected to rule it, and at the call of ambition he
was always ready to change the religious faith which
he professed. It did not suit his purpose to take part
in the death of Charles I., but he was the murderer of
the Earl of Strafford. Although it is fortunate for the
liberties of England that the Parliament triumphed
over Charles 1., and St. John greatly contributed to
this triumph, we cannot honour his memory as a true
patriot, for he was crafty, selfish, cruel, and re-
morseless.
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CHAPTER XIV.

LIFE OF LORD PRESIDENT BRADSHAW.

My collection of biographical sketches of Common Law
Judges, of the first rank, would be imperfect reason for
were I to pass over him who presided at the jcics o
most interesting trial which ever took place Brudsbaw.
in England, although he was called Lorp PRESIDENT

instead of LorD CHIEF JUSTICE,

“ When Bradshaw bullied in a broad-brimm’d hat.”

He was born at Marple-hall, in Cheshire, and was
the younger son of a respectable family,
which had been settled there for many T
generations. I know nothing of his career ,.,iﬁ‘,’,','ff’e“,.
till T find him a barrister of Gray’s Inn, of Jonel P
considerable but obscure practice, and Judge
of the Sheriff’'s Court in the City of London. Although
well versed in his profession, he was a very dull man;
and no one imagined that he could rise higher than the
dignity which he had then acquired. His name was
introduced into the commission of oyer and terminer at
the Old Dailey, and, to ease the Judges, he was
employed to try assaults and petty larcenies; but no
highwayman or burglar would have submitted, without
deep murmuring, to his jurisdiction.* He professed

® Prisoners look very much to the capitally convicted, being asked if he
rank of those who may pass sentence of had any thing to say why sentence of
death upon them. A Serjeant of great death should not be passed upon him,
experience going the Oxford Circuit fn exclaimed, “ Yes; I have been tried

the rvom of Lord Chief Justice Abbot, belore a Journeyman Judge.”
who was suddenly taken {ll, a man
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himself to be, and was, a very violent republican.
ap.1640. He failed in an attempt to obtain a seat in
oo the Long larliament; but he was loud and
publican.  active in supporting the parliamentary cause
4164 4 the City of London. For this reason he
was appointed junior counsel for the Commonwealth,
and assisted in state prosecutions instituted against
royalists.*

The cruel sentence passed by the Star Chamber, in
the year 1658, upon John Lilburn, by which
he was to be pilloried, whipt, and imprisoned
for life, being brought before the House of Lords,
Bradshaw was assigned him as his counsel, and suc-
ceeded not only in getting a reversal of the sentence,
but a compensation of 83,0001 for his client, to be raised
out of the sequestered estates of delinquents.{

When, under the ¢ Self-denying Ordinance,” the

original set of the Commissioners of the
Howefm  Commonwealth Great Seal were to be re-

ployed as
counsel for 1 oved, a vote passed the House of Commons

the Common-
vealth. . that Bradshaw should- be ome of the new
commissioners; but this was overruled by the
Lords, of whose jurisdiction he had been in the habit of
speaking disrespectfully.} Soon after, he was ap-
pointed Chief Justice of Chester.§ He still went on
distinguishing himself for his zeal in favour of the new
régime, and his loud expression of impatience for the
entire abolition of monarchy.
At the great move in legal offices shortly before the
King’s trial, the House of Commons, which
Oct.IL16%. was now exercising the functions of all the
s Serjeant.  officers of the Crown, ordered that there should
be a new call of Serjeants, and *that Mr.
Bradshaw, of Gray's Inn, be of the number.” On the

* Whit. 106, 1 Whit. 224,
+ 3 St. Tr. 1316-13%0. ¢ Ib. 238,

A.D. 1645.
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day of the solemnity, Lord Commissioner Whitelock,
who was a much more moderate politician, advised him
to be like his predecessor, celebrated by Chaucer,—

“ A Serjeant-at-law, wary and wise.” *

When the ordinance to constitute the Hier Court oF
JusticE was first introduced into the House riaiof
of Commons, Serjeant Bradshaw was named Cteriesl
in it as an assistant only, but in a further stage of its
progress he was promoted to the rank of Commissioner.
It had been hoped that éclat would have been given to
the approaching trial by Whitelock, Lord Keeper of
the Great Seal,—Rolle, Lord Chief Justice of the King’s
Bench,—St. John, Lord Chief Justice of the Common
Pleas,—or Wilde, Lord Chief Baron of the Exchequer,
acting as Lord President of this tribunal, which was
framed after the fashion of that invented by Queen
Elizabeth for the condemnation of Mary Queen of
Scots; but they all positively refused to take any part
in a proceeding so contrary to the established forms of
criminal procedure; although, if a bill of indictment
had been found against Charles Stuart by a grand
jury, and he had been arraigned and made to hold up
his hand before a petty jury, in the usual form, some of
‘them, probably, would not have hesitated, in the
King’s name, to try him and to pass sentence upon
him. Bradshaw, either from wishing that he might
escape the service altogether, or that in his absence his
merits might be more freely discussed, did not attend
the first meetings of the Commissioners held for ar-
ranging the preliminaries of the trial.

On the 10th of Jan. 1649, “ John Bradshaw, i eryed
Serjeant-at-law, a commissioner of this court, {¢Hish
was chosen President; who being absent, Mr, Justice.
Say, one of the commissioners then present, was ap-

* Wh.t. 342, 353.
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pointed president pro lempore until the said Serjeant
Bradshaw should attend the said service.”* «“On
the 12th of Jan., Serjeant Bradshaw, upon special
summons, attended this court, and being, according to
former order, called to take his place of President of the
said court, made an earnest apology for himself to be
excused ; but therein not prevailing, in obedience to the
desires and commands of this court he submitted to
their order, and took his place accordingly. Thereupon
the court ordered that he should have the title of Lorn
PresiDENT, a8 well without as within the said court—
against which title he pressed much to be heard to offer
his exceptions, but was overruled.”t Such is the official
minute of the appointment of President. Iord Clarendon
says,— :

“To that office one BrapsHAW was chosen; a lawyer of
Gray’s Inn, not much known in Westminster Hall, though of
good practice in his chamber, and much employed by the frac-
tious. He was a gentleman of an ancient family in Cheshire,
but of a fortune of his own making. He was not without parts,
and of great insolence and ambition. When he was first nomi-
nated, he seemed much surprised, and very resolute to refuse it ;

which he did in such a manner, and so much enlarging upon his
" own want of abilities to undergo so important a charge, that it
was very evident he expected to be put to that apology. And
when he was Eressed with more importunity than could have
been used by chance—with great humility he accepted the office,
which he administered with all the pride, impudence, and super-
ciliousness imaginable. He was presently invested in great state,
and many officers and a guard assigned for the security of his
person, and the Dean’s house in Westminster given to him for
ever for his residence and habitation ; and a good sum of money,
about 5000/., was appointed to be presently paid to him, to put
himself in such an equipage and way of living as the dignity of
the office which he held would require. And now the Lord
President of the High Court of Justice seemed to be the greatest
magistrate in England.”} '

Tt is said that ¢ Mr. Serjeant Bradshaw, the President,
was afraid of some tumult upon such new and unpre-
* Minutes of the Court. + Ibid. 3 Rebellion, il 373,
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cedented insolence as that of sitting judge upon his
King; and therefore, besides other defence, he had a
thick big-crowned beaver hat, lined with plated steel,
to ward off blows.”*

‘We have a very full report of the whole trial; and, after
attentively perusing it, I must say that the Jan. 1esw.
charge brought against Bradshaw of wanton f coniuct
brutality on this occasion is considerably ex- urial
aggerated. The act of sitting in trial upon the King is
to be regarded as a great atrocity; but this must not
be confounded with the manner in which the proceeding
was conducted. Assuming a court to be constituted,
its authority must be maintained, and the steps must
be taken which are necessary for bringing to a con-
clusion a trial commenced before it. The King’s de-
meanour was most noble; and he displayed such real
dignity, such presence of mind, such acuteness, such
readiness, such liberality of sentiment, and such touches
of eloquence—that he makes us forget all his errors, his
systematic love of despotic power, and his incorrigible
bad faith. Instead of hurrying him to the scaffold, we
eagerly desire to see him once more on the thronme, in
the hope that misfortune might at last induce him
sincerely to submit to the restraints of a constitutional
monarchy. But these are feelings which could not pro-

* Kennett, fil. 181, n. “This hat,
with a Latin inscription upon it, is now
to be seen in the Museum at Oxford.”—
Ibid. In the middle of the sev h

the jndges at first thonught them so
coxcumbical that they wonld not suffer
young aspirants to plead before them 80

century, the common law judges ad-
hered to their cnifs, or black cleth caps,
which they still put on when they pass
sentence of death; but the Lord
Chancellor, and the Speaker of the
Houuse of Commons, wore a round high-
crowned beaver hat. The full-bottom
wig, and the three-cornered cocked hat,
were introduced from France after the
Restoration. Barristers’ wigs came inat
the same time—but very gradually, for

attired. 'Who would have supposed
that this grotesqne ornament, fit only
for an African chief, would be con-
idered indispensably y for the
administration of justice in the middle
of the nineteenth century! When I
argued the great Privilege Case, having
to speak sixteen hours, 1 obtained leave
to speak without a wig; but under the
condition that *“this was not to bedraun
into a precedent.”
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perly actuate the mind of a judge the very foundation
of whose authority was questioned by the accused.
Therefore it could be no aggravation of Bradshaw’s
crime, in accepting the office of President, that he said,
“Sir, you have heard the charge read, and we expect
that you will answer it;” or that, upon an explanation
being required, he observed that  the authority of the
Court could not be disputed.” He certainly did, more
than once, use language unnecessarily disrespectful, as
when he talked of Charles being an “elected King,”
and exclaimed with a sneer, “ Sir, how well you have
managed your trust is known ; your way of answer is
to interrogate the Court, which beseems not you in this
condition. How great a friend you have been to the
laws and liberties of the people, let all England and
the world judge. How far you have preserved the
privileges of the people, your actions have spoke it; but
truly, Sir, men’s intentions ought to be known by their
actions: you have written your meaning in bloody
characters throughout the whole kingdom.” However,
on each of the three days when Charles was brought to
the bar of the Court, he was courteously requested to
plead, and he was never interrupted unless when he
denied the authority of the judges to sit there. It is
likewise remarkable that Bradshaw abstained
from pronouncing with his own mouth the
sentence “that the said Charles Stuart, as a tyrant,
traitor, murderer, and public enemy to the good people
of this nation, shall be put to death by the severing of
his head from his body”—but ordered it to be read by
the clerk, and then merely added, *the sentence now
read and published is the act, sentence, judgment, and
resolution of the whole Court ;”—whereupon Cromwell,
Ireton, Lord Grey de Groby, Ludlow, and the other
regicides, stood up, as had been prevmusly arranged, in
token of their assent.

Jan. 27,
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Bradshaw afterwards, on the 29th of January, pre-
sided at a meeting of the Court, when it was resolved
“that the open street before Whitehall is a fit place for
executing the judgment against the King, and that the
King be there executed on the morrow.”* Bradshaw,
as President, was the first of the fifty-nine who signed
the fatal warrant, of which a fac-simile may be seen on
every book-stall.t

His conduct was, I think, still more culpable on
several trials that followed before the High gebruary.
Court of Justice. The Duke of Hamilton Trialofthe
had fought at Worcester under the command Hamilton
of the King of Scots and by the authority of ::;af&:r
the Scottish parliament. Being taken in Peforehim-
battle, he was to be considered, and he had been long
treated, as a prisoner of war. Now he was arraigned
before this tribunal, constituted by an ordinance of the
English House of Commons,—on a charge of high
treason against the people of England. He pleaded
that although he had the English title of Earl of
Cambridge, by which he was prosecuted, he was born
and continued domiciled in Scotland, obliged to obey
the king and parliament of that independent state, and
that even in England there was no law by which as an
English peer he could be so tried upon such a charge.
But the Lord President .Bradshaw laid down, that,
though born in Scotland, the moment he crossed the
border he was subject to the English law, and that by
fighting against an army commissioned by the English
parliament he was guilty of the crime of high treason.
So sentence of death was passed upon him.

* 1t is very extraordinary that a con- looking to the west, and show the
troversy should have arisen as to whether populace looking up at it from Charing
the execution was in front or behind the Cross,

Banqueting house, in spite of this order, + 4 St. Tr. 990-1155; Rebellion, fii.
and contemporaneous prints, which ex- 384 ; Whitelock, 366.
hibit the scaffold between the windows
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Next came four Englishmen, the Earl of Holland, the
Earl of Norwich, Lord Capel, and Sir John Owen, taken
prisoners by General Fairfax, who had declared to them
that their lives should not be in danger. They urged,
that in fighting for the King they could not be guilty
of high treason; and that, at any rate, the engagement
of the parliamentary general was binding. Lord Capel,
in particular, claimed as an English peer to be tried by
his peers, according to his birthright : —

Lord President Bradshaw : *“ My Lord Capel, let me tell you
you are tried before such Judges as the Parliament think right
to assign you, and these Judges have already condemned a better
man than yourself. As to the defence on the merits, the Par-
liament had become the supreme power in the state, and to levy
war against the Parliament was treason. The supposed promise
of General Fairfax was never ratified by the Parliament ; and,
at most, it could only exempt the prisoners from being tried
before a council of war, without precluding any proceeding
which might be necessary for the peace and safety of the king-
dom.”

They were all convicted. On a petition to the House
of Commons for mercy, Owen was pardoned by a large
majority, and the Earl of Norwich escaped by the cast-
ing voice of the Speaker. But, after a long debate on
the Earl of Holland’s case, there was a majority of one
against him ; and the friends of the Duke of Hamilton,
and of Lord Capel, found so little support that they did
not venture to divide the House. Accordingly, these
three noblemen were executed as traitors, this being the
first specimen of criminal procedure since the establish-
ment of the new Republic. No state trial under the
Stuarts shows such an utter contempt of the conven-
tional forms of law and the eternal principles of
justice.*

As a recompense for the eminent services of Lord

* 4 St. Tr. 11686-1236.; Rebellion, iii. 402; Whitelock 386; Ludlow, 247;
Burnet’s Hamtltons, 385.
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President Bradshaw, an ordinance passed for settling
upon him 2000l. a year out of the forfeited

estates of malignants,* he was appointed

He is made
Chancellor of

Chancellor of the Duchy of Lancaster,} and the Duchy of

he was raised to be a member of the Council

of State.}

* Whitelock, 420.
+ Among the records of the office
which I have now the honour to hola, I
find the ordi for the app
of my distinguished predecessor :—
“An Act for the making of John
Bradshawe, now Sergeant-at-law,
and Lord President of the Council
of State, Chancellor of the Duchy
and County Palatine of Lancaster.
“ Be it enacted by the present Parlia-
ment, and by the authority of the same,
that Jobn Bradshaw, Serjeant-at-law,
Lord President of the Council of State
by authority of Parlisment, shall be and
is hercby nominated, constituted, and
appointed Chancellor of the Duchy of
Lancaster, and Chancellor of the County
Palatine of Lancaster, and Keeper of the
pective Seals (appoiuted by the au-
thority aforesaid) for the said Duchy
and County Palatine; to hold,

ment

Lancaater,
&c.

the seals of the said Duchy and County
Palatine of Lancaster for granting of the
8aid offices unto the said Lord President
of the Council of State, according to this
act. And it is further enacted, by the
authority afi id, that the C i
sioners of the Great Seal of England, or
any one of them, shall receive into bis'
or their hands the seals appointed by
this present Pailiament for the said
Duchy and County Palatine, which com.
missioners or any two of them are there-
upon to affix the said several seals to the
said patent, and to administer to the said
Lord President an outh for the due exe-
cution of the said places and offices in
manner and form following ; viz.:— *
“¢ You shall swear that, to your cun-
ning and knowledge, you shall do equal
right and justice, and be indifferent in
all matters to all manner of men that

and enjuy the said offices and places, and
all powers, jurisdictions, and autho-
rites lawfully belonging to the same ;
aud also to enjoy and receive all such
fees, privileges, advantages, and profits
as are th of right belonging, in
a8 large and ample manner as any former
Chancellor of the Duchy and County
Palative of Lancaster, and Keeper of
the Seals of the sald Duchy and County
Palatine, lawfully have held, exercised,
and enjoyed the same, until the tenth
day of August which shall be in the
year of our Lord God 1660. Aud it is
farther enacted by the authority afore-
said, that the clerk of the court of the
said Duchy do forthwith prepare a
patent in the name of Custodes Libertatis
Angliz Authoritate Parliaments, in the
usual form mutatis mutandis, to pass

shall p and before you and
the Council of the Duchy of Lancaster
for the Commonwealth of England, and
that which shall be most for the avail
and profit of the Commonwealth and
good rule and governance of the said
Duchy, as far as right and conscience will
require.” .

“And after the said oath administered,
the said Commissioners of the Great
Seal, or any two of them, are to deliver
the said patent and both the said seals
of the said Duchy and County Palatine
to the said Lord President, to be by him
kept as Chancellor of the said Duchy and
County Palatine.”

There were several other ordinancrs,
acts, and patents, continuing * Lord
Bradshaw ” in the office till Olivers
death.

The original of the following warrant,

1 Whitelock, 529,
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We must, in fairness, allow that he now acted his
Heopposes part with consistency and courage. A friend
%o~ to pure democracy, he strenuously opposed
1653.

the efforts of Cromwell to engross all the
powers of the State into his own hands, and even on
the violent dissolution of the Long Parliament he
remained unappalled. Although he had not a seat in
that assembly, he availed himself of an opportunity
to assert his independence as a member of the Council
of State. In the afternoon of the day which saw the
“bauble ” forcibly removed from the table of the House
of Commons, he called a meeting of his colleagues at
Whitehall, and he had just taken the chair when the
Lord General, entering, said,—

¢ ¢ Gentlemen, if ye are here as private individuals, ye are wel-
come ; but if as a Council of State, ye must know that the Parlia-
ment is dissolved, and with it also the Council.’ ¢ Sir,’ replied

Bradshaw, with great spirit, ¢ we have heard what you did at the
House this morning, and before many hours all England will

under the sign manual of Richard, is
extant :—

¢ Qur will and pleasure is, that you
forthwith prepare fit for our signature a
bill containing our grant and constitution
of our trusty and well beloved John
Bradshawe, Serjeant-at-law, of our
especial grace, and in consideration of his
faithful and acceptable services to the
publique, to be Chancellor of the County
Palatine of Lancaster of us and our suc-
cessors, and also Keeper of the Seal of
us and our successors for the said office,
provided or to be provided. And also
to be Chancellor of the Duchy of Lan-
caster of us and our successors, and
Keeper of the Seal of us and our succes-
sors for the said office, provided or to be
provided ; with our grant unto him the

and was presented to and signed by his
Highness Richard Lord Protector; and a
patent was accordingly sealed, bearing
date the 16th of December, 1658. The
draft is indorsed “Lord Bradshawe’s
Patent of Chancellor of the County and
Duchy of lancaster,” and he is therein
described as “our trusty and well-be-
loved John Bradshawe, Serjeant-at-law,
Chief Justice of Chester, Montgomery,
Denbigh, and Flint.”

The proceedings of the Ducby Court,
during the Chancellorship of ¢ Lord
Bradshaw,” exhibit great regularity.
The business of the Court was consider-
able, and many very important decrees
were pronounced by him, as well in
original suits as upon appeal from the
Vice-Chancellor.

Some were made during the

said John Bradshaw of the af id

offices respectively, &c., so long as he
shall therein well d himself, &c.
Given at Whitehall the 5th day of
December, 1658."”

Tbe bill was prepared for signature,

Commonwealth to abolish the Duchy
and County Palatine of Lancaster ; but
they continued, with all their immu-
nities and privileges, till the Restora-
tion.
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know it. Bat, sir, you are mistaken to think that the Parliament
is dissolved. No person under heaven can dissolve them but
themselves., Therefore take you notice of that.’ After this pro-
test he withdrew.” *

Resistance by physical force to Oliver, become Lord
Protector, President Bradshaw found to be impossible;
but he refused to acknowledge the usurper’s authority,
and he eagerly thwarted his measures. He was not
admitted to Barebone’s parliament, which was nominated
by the executive government; but, a new parliament
being called in 1554, on the excellent reformed model
imitated by Lord Grey, he was returned one of the four
members for his native county, and was at the top of
the poll.} At the commencement of the session—

¢ Lord President Bradshaw was very instrumental in opening
the eyes of many young members who had never before heard
their interest so clearly stated and asserted ; so that the common-
wealth party increased daily, and that of the sword lost ground. .
Cromwell, being informed of these transactions by his creatures,
and fearing lest he should be deposed by a vote of this assembly
from the throne which he had usurped, caused a guard to be set
on the House early in the morning, and required the members to
attend him in the Painted Chamber. There he acquainted them
that none should be permitted to sit who did not subscribe to the
Government by a single person. So soon as this visible hand of
violence appeared to be upon them, most of the eminent asserters
of the liberty of their country withdrew themselves, being per-
snaded they should best discharge their duty to the nation by
this way of expressing their abhorrence of his tyrannical proceed-
ings.”

Cromwell, afraid of Bradshaw’s secret plots, wished
to come to an open rupture with him, and, summoning
him to Whitehall, required him to take out a new com-
mission for his office of Chief Justice of Chester.
Bradshaw: “Sir, I require no new commission, and I
will take none. I hold the office by a grant from the
parliament of England, in the terms quam diu se bene

* Whitelock, 554; Lelccster’s Journal, 139; Hutchinson, 332; Burton’s Diary,
1if. 98. + 38 Parl. Hist. 1428.
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gesserit. And whether I have carried myself with that
integrity which my coramission exacts from me, I am
ready to submit to a trial by twelve Englishmen to be
chosen by yourself.” He resolved to go his circuit as
usual, unless he should be prevented by force; and a
collision was expected. “But it was thought more
advisable,” says Ludlow, “ to permit him to execute his
office, than, by putting a stop to his circuit, to make a
breach with those of the long robe whose assistance
was 8o necessary to the carrying on of Cromwell’s
design.”*
Bradshaw remained in a state of sulky opposition
during the remainder of Oliver’s protectorate,
e :;::; 1, Tefusing a peerage and other lures that were
ﬁ;ﬁ,‘f‘ held out to win him over. On the accession
of Richard he had again hopes of seeing a
democratical republic established. In consequence, he
accepted a seat in the Council of State, and he allowed
himself to be returned as a member for Cheshire to the
new parliament.tf He rejoiced to find that the Cromwell
dynasty was set aside, and for a short time there was a
hope for the good cause. The Commonwealth
having been again proclaimed, he agreed to
be a commissioner of the great seal, with Terryll and
Fountain, two violent republicans ; and he triumphantly
swore to be “true to this Commonwealth, without a
single person, kingship, or House of Lords.” But in a
few weeks he had the mortification to see the supreme
power again in the hands of the military, and his health
suffered severely from the anguish of his spirit.
At a meeting of the Council, Colonel Sydenham,
Sept. 1659, having triqd to justify the violent .dispersion
of the Parliament on the plea that it had been
rendered necessary by a particular call of Divine Pro-
vidence, “the Lord President Bradshaw, who was then

* Mem. 216, 220. + 3 Parl. Hist. 1631,

June.
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present, though by long sickness very weak and much
extenuated, yet animated by his ardent zeal and constant
affection to the common cause, upon hearing those words,
stood up and interrupted him, declaring his abhorrence
of that detestable action, and telling the Council that
¢ being now going to his God he had not patience to sit
there to hear this great name so openly blasphemed ;’
he thereupon departed to his lodgings, and withdrew -
himself from public employment.”*

He languished till the 31st of October, when he
expired—pleased with the thought of being . . -
removed to another scene of existence before
the irresistible reaction which he deplored had produced
the restoration of the Stuart line. In Whitelock’s
Memorials the entry of his death concludes with these
words : “a stout man, and learned in his profession—
no friend to monarchy.”

The most wonderful testimony in his favour is from
Milton, who is said to have been recommended by him
to Cromwell for the place of Latin secretary, and in his
« Defensio pro Populo Anglicano,” thus extols him :—

“John Bradshaw—a name which Liberty herself, in every
country where her power is acknowledged, has con-
secrated to immortal renown—was descended, as is m‘%ﬁb
well known, from a distinguished family. The early Mikon,

rt of his life he devoted to the study of the laws of

is country. Having become a profound lawyer, an eloquent
advocate, and a zealous asserter of the rights of the people, he
was-employed in important state affairs, and frequently dis-
charged with unimpeachable integrity the duties of a Judge.
When at length selected by the Parliament to preside at the
trial of the King, he did not decline this most dangerous task :
to the science of the law, he had brought a liberal disposition, a
lofty spirit, sincere and unoffending manners ; thus qualified, he
supported that great and unprecedentedly fearful office, exposed
to the threats and to the daggers of innumerable assassins, with
8o much firmness, such gravity of demeanour, such presence and
dignity of mind, that he seemed to have been formed and

* Ludlow, 277,
K 2
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appointed immediately by the Deity himself, for the performance
of that deed which the Divine Providence had long before
decreed to be accomplished in this nation ; and so far has he
-exceeded the glory of all former tyranmcxdes, as it is more
humane, more just, more noble, to pass a lawful sentence upon
a tyrant, than to put him to death like a wild beast. Ever
eager to discover merit, he is equally munificent in rewarding
it. Delighted to dwell on the praises of others, he studiously
suppresses his own.” *

His death before the Restoration saved him from the
fate which befell other regicides. But, con-
trary to the sentiment that *“ English ven-
atuintedand geance wars not with the dead,” an act of
as a . . .
traitor. parliament was passed to attaint him; and
both Houses made an order “that the carcases of
Oliver Cromwell, John Bradshaw, and Henry Ireton,
(whether buried in Westminster Abbey, or elsewhere,)
be with all expedition taken up, and drawn upon a
hurdle to Tyburn, and there hanged up in their coffins
upon the gallows there some time, and after that buried
under the said gallows.” A contemporary historian
gives the following account of the ceremony :—
“Thursday, January 30, 1660-1, the odious carcases of

Oliver Cromwell, John Bradshaw, and Henry Ireton, were taken
out of their graves, drawn upon sledges to Tyburn, and, being

After his
death he is
attainted and

* «Est Joannes Bradscianus (quod
nomen libertas ipsa, quActinque gentium
colitur, memorie sempiterne celebran-
dum commendavit) nobili familid, ut
satis notum est, ortus; unde patriis
legibus addiscendis primam omnem

munus, omni propé exemplo majus ac
formidabilius, tot sicariorum pugionibus
ac minis petitus, itd constantér, itd
gravitér, tant4 animi cum prasentid ac
dignitate gessit ftque implevit, ut ad
hoc ipsum opus, quod jAm olim Deus

seduld impendit: dein 1
tissimus causarum et disertissimus pa-
tronus, libertatis et popull vindex

dend in hoc populo mirabili pro-
videntid decreverat, ab ipso numine
deslgnatns atque factus videretur; et

acerrimus, et magnis reipublicse negotiis
est adhibitus, et inoormpﬁ Judicis
aliquotids perfanct Tandém
ufi Regis Judiclo prasidere vellet a
senMu rogatus, provinciam sané peri-
i non it. Attulemt

um gloriam tanthm
superuverlt, quantd est hummius, quantd
Justius ac tyT
judicare, quam inj S

Bené merentes quosciinque nemo cmhs
ant. Ilbentlhs agnoscit, neque majore

i

enim ad legum i
liberale, animum excelsum, mores inte-
gros ac nemini obnoxios; unde,illud

5 ali laudes
perpetud pmdicue. suas tacere solitus.”
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pulled out of their coffins, there hanged at the several angles of
the triple tree till sun-set; then taken down, beheaded, and
their loathsome trunks thrown into a deep hole under the
gallows. Their heads were afterwards set upon poles on the top
of Westminster Hall.” *

As a pendant to the well-known story that Charles I.’s
head had been substituted for Cromwell’s, and under-
went this indignity, a narrative was given to the world
that the remains of President Bradshaw, being carried
to America before the Restoration, were deposited in
that Land of Liberty; and the following inscription is
to be read on a cannon at Annapolis:—

* « Stranger | His epitaph.
Ere thou pass, contemplate this cannon;
nor regardless be told,
that near its base lies deposited the dust of
JOHN BRADSHAW, .
who, nobly superior to selfish regards,
pising alike the p 'y of courtly splendour,
the blast of calumny,
and the terror of regal vengeance,
presided in the illustrious band of heroes and patriots
who fairly and openly adjudged
CHARLES STUART,
tyrant of England,
to a public and exemplary death ;
thereby presenting to the amazed world,
itting down th PO

gh app g ages,
the most glorious example
e of unshaken virtue, love of freedom,
and impartial justice,

ever exhibited on the blood-stained theatre
of human action.

Oh! Reader! '
pass not on till thou hast blessed his memory ;
and never—never forget

THAT REBELLION TO TYRANTS
18 OBEDIENCE TO Gop.”

* Gesta Britannorum, by Sir George Wharton. London, 1667.
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CHAPTER XYV.

CHIEF JUSTICES OF THE KING'S BENCH FROM THE RESTORATION
TILL THE APPOINTMENT OF SIR MATTHEW HALE.

At the restoration of Charles II. it was considered
necessary to sweep away the whole of the

AD.1680. © Judges from Westminster Hall, although,
Dlling the generally speaking, they were very learned
Restoration, and respectable, and they had administered
justice very impartially and satisfactorily.®
Immense difficulty was found in replacing them..
Clarendon was sincerely desirous to select the fittest men
that could be found, but from his long exile, he was
himself entirely unacquainted with the state of the
legal profession, and, upon making inquiries, hardly any
could be pointed out whose political principles, juridical
acquirements, past conduct, and present position entitled
them to high preferment. The most eminent barristers
on the royalist side had retired from practice when the
civil war began, and the new generation which had
sprung up had taken an oath to be faithful to the
Commonwealth, One individual was discovered, Sir
Orlando Bridgman—eminent both for law and for
loyalty. Early distinguished as a rising advocate, he
had sacrificed his profits that he might assist the royal
cause by carrying arms, and, refusing to profess alle-
giance to those whom he considered rebels, he had spent
years in seclusion,—still devoting himself to professional
* Their decisions are still of as much Wwith the sanction of the Chancellor and
authority on legal questions as those of all the Judges in the reigns of Charles

courts sitting under a commission from II. and James II.
the Crown; and they were published '
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studies, in which he took the highest delight. . At first
however, it was thought that he could not properly be
placed in a higher judicial office than that of Chief Baron
of the Exchequer,—and the Chiefships of the King's
Bench and Common Pleas were allowed to remain
vacant some months, puisnies being appointed in each
court to carry on the routine business.

At last a Chief Justice of England was announced,—
Sir RoBErT FostER ; and'his obscurity testified
the perplexity into which the Government %f.ﬁﬁbéﬁef
had been thrown in making a decent choice. Tt
He was one of the very few survivors of the old His profes-
school of lawyers which had flourished before '
the troubles began ; he had been called to the degree of
Serjeant-at-law so long ago as the 30th of May, 1636, at
a time when Charles I., with Strafford for his minister,
was ruling with absolute sway, was imposing taxes by
his own authority, was changing the law by procla-
mation, and hoped never again to be molested by
parliaments. This system was condemned and opposed
by the most eminent men at the English bar, but was
applauded and supported by some who conscientiously
thought that all popular institutions were mischievous ;
and by more who thought that court favour gave them
the best chance of rising in the world. Foster is sup-
posed to have defended ship-money,— the cruel sentences
of the Star Chamber,—the billeting of soldiers to live
at free quarters, and other flagrant abuses,—as well
from a sincere love of despotism as from a desire to
recommend himself to those in power.

At the time when tyranny had reached its culminat-
ing point, he was appointed a Puisne Judge .. =
of the Court of Common Pleas. Luckily for PuisneJudge
him, Hampden’s case had been decided before Yanor
his appointment, and he was not impeached '**
by the Long Parliament. When the civil war broke
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out, he followed the King; and afterwards assisted
in attempting to hold a Court of Common Pleas at
Oxford, but sat alone, and his tribunal was without
advocates or suitors. An ordinance passed the House
of Commons for removing him from his office, and, on
account of his excessive zeal in the royal cause, he was
obliged to compound for his estate by paying a very
large fine.

After the King’s death, he continued in retirement
Hisconduct  till the Restoration. He is said to have had
duringthe g gmall chamber in the Temple, and, like Sir
wealih. Orlando Bridgman and Sir Jeffrey Pelman, to
have practised as a chamber counsel, chiefly addicting
himself to conveyancing.

The first act of the Government of Charles II. was to
Heisre.  Teinstate Foster in his old office. There was
lnstated by a strong desire to reward his constancy with

* fresh honours; but he was thought unfit to

be raised higher, and the office of Chief Justice of the :

King's Bench could not be satisfactorily filled up.
Only six Common Law Judges had been appointed
when the trials of the regicides came on. Foster, being

one of them, distinguished himself for his zeai; and,

when they were over, all scruples as to his fitness
Oct. 22, having vanished, he, who a few months before,
shut up in his chamber that he might escape
the notice of the Roundheads, never expected any thing
better than to receive a broad piece for preparing a
conveyance according to the recently invented expedient
of ‘“lease and release,” was constituted the highest
Criminal Judge in the kingdom.*

* “M.T.12C.II. Memorandum que (come lauter Justices font) queux sere-
le primer jour de cest terme Sir Robert ments fueront lege a luy hors del Rolle
Foster, un des Justices del common mesme et nemy hors del livre le Seigneur
Bank, feut jure Chiefe Justice del Banco Chancellor seant sur le Banke et Foster
Regis. Il prisant les serements del esteant en le Court et nemy al barr.”*

llegi et sup y generlerant
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He presided in the Court of King’s Bench for two
years. Being a deep black-letter lawyer, he satis-
factorily disposed of the private cases which came before
him, although he was much perplexed by the improved
rules of practice introduced while he was in retirement,
and he was disposed to sneer at the decisions of Chief
Justice Rolle, a man in all respects much superior to
himself. In state prosecutions he showed himself as
intemperate and as arbitrary as any of the Judges who
had been impeached at the meeting of the Long
Parliament.

To him chiefly is to be imputed the disgraceful exe-
cution, as a traitor, of one who had disap-

proved of the late King's trial; who was swom s

included in the present King’s promise of J5vicion

indemnity from Breda;* in whose favour a tonofSir
rry Vane.

petition had been presented by the Conven-
tion Parliament; who. was supposed to be expressly
pardoned by the answer to that petition;t but who had
incurred the inextinguishable hatred of the Cavaliers
by the part he had taken in bringing about the con-
viction of the Earl of Strafford.f Sir Henry Vane the
younger, after lying two years in prison, during which
the shame of putting him to death was too strong to
be overcome, was at last arraigned for high treason at
the King’s Bench bar. As hehad actually tried to save
the life of Charles I., the treason charged upon him was
for conspiring the death of Charles II., whose life he

* Charles II., in his Declaration from
Breda, had promised that he should
“p d only agai the i d
murderers of his royal father.”

+ In answer to the address of the two
Houses of the Convention Parliament to
spare the lives of Vane and Lambert,
the Lord Chancellor reported * His
Majesty grants the desire of the said

petition ;” —the ancient form of passing
acts of parliament. The ultra-Cavalier

House of Commons which followed de-
sired Vane’s death, but could not alter
the law or abrogate the royal p:

1 Burnet says, “The putting Sir
Henry Vane to death was much blamed;
yet the great share he had in the at-
tainder of the Earl of Strafford, but,
above all, the great opinion there was of
his parts and capacity to embroil matters
again, made the Court think it necessary
to put him out of the way.”
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would have been equally willing to defend. The indict-
ment alleged this overt act,  that he did take upon him
the government of the forces of this nation by sea and
land, and appointed colonels, captains, and officers.”
The Crown lawyers admitted that the prisoner had not
meditated any attempt upon the natural life of Charles
IIL., but insisted that, by acting under the authority of
the Commonwealth, he had assisted in preventing the
true heir of the monarchy from obtaining possession
of the government, and thereby, in point of law, had
conspired his death, and had committed high treason..
Unassisted by counsel, and browbeaten by Lord Chief
Justice Foster, he made a gallant defence; and, besides
pointing out the bad faith of the proceeding after the
promises of indemnity and pardon held out to him, con-
tended that, in point of law, he was not guilty, on the
ground that Charles IT. had never been in possession of
the government as King during.any part of the period
in question ; that the supreme power of the state was
then vested in the Parliament, whose orders he had
obeyed ; that he was in the same relation to the exiled
heir as if there had been another king upon the throne ;
and that the statute of Henry VIIL, which was only
declaratory of the common law and of common sense,
expressly provided that no one should ever be called in
question for obeying, or defending by force of arms, a
king de facto, although he had usurped the throne. He
concluded by observing that the whole English nation
might be included in the impeachment.

Foster, C. J. : “ Had there been another king on the throne,
though an usurper, you might have been exempted by the
statutes from the penalties of treason. But the authority you
recognised was called by the rebels either ¢ Commonwealth’ or
¢ Protector,” and the statute takes no notice of any such names or
things. From the moment that the martyred Sovereign expired,
our lord the King that now is must be considered as entitled
to our allegiance, and the law declares that he has ever since
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octupied his ancestral throne. Therefore obedience to any
usurped authority was treason to him. You talk of the sove- -
reign power of Parliament; but the law knows of no sovereign
power except the power of our sovereign lord the King.* With
respect to the number against whom the law shall be put in
force, that must depend upon his Majesty’s clemency and sense
of justice. To those who truly repent he is merciful ; but the
punishment of those who repent not, is a duty we owe both to
God and to our fellow men.”

A verdict of guilty being returned, the usual sentence
was pronounced ; but the King, out of regard to his own
reputation, if not to the dictates of justice and mercy, was
very reluctant to sanction the execution of it till Chief
Justice Foster, going the following day to Hampton.
Court to give him an account of the trial, represented
the line of defence taken by the prisoner as inconsistent
with the principles of monarchical government, and said
that the supposed promises of pardon were by no means
binding, “for God, though ofttimes promising mercy,
yet intends his mercy only for the penitent.” The King
thus wrought on, notwithstanding his engagemeént to
the contrary, signed the death-warrant, and Vane was
beheaded on Tower Hill, saying with his last breath,
“I value my life less in a good cause than the King
does his promise.” Mr. Fox, and other historians, con-
sider this execution “a gross instance of tyranny,” but
have allowed Chief Justice Foster, who is mainly respon-
sible for it, to escape without censure.*

The arbitrary disposition of this Chief Justice was
strongly manifested soon after, when John Hiscruel

Crook and several other very loyal Quakers f,'f“cfﬂi';t&

* Sir Henry Vane, in an account of
his case which he has left us, says, “On
the day of my arraignment an eminent
person was heard to say, ‘I had forfeited
my head by what I had said that day
before ever I came to my defence:’ what
that should be I know not, except my
saying in open court ‘sovereign power

of Parliament;’ but whole volumes of
lawyers’ books pass up and down the
nation with that title, ¢ SoVEREIGN
POWER OF PARLIAMENT.”=—6 St. Tr.
186. This “eminent person” was most
likely the Chief Justice of the Court of
King’s Bench.
+ 6 St. Tr. 119-202.
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were brought before him at the Old Bailey for refusing
to take the oath of allegiance : —

Foster, C. J.: “John Crook, when did you take the oath of
allegiance?” Crook : “ Answering this question in the negative
is to accuse myself, which you ought not to put me upon.
¢ Nemo debet seipsum prodere’ 1 am an Englishman, and I
ought not to be taken, nor imprisoned, nor called in question,
nor put to answer but according to the law of the land.”
Foster, C. J.: “You are here required to take the oath of
allegianoe, and when you have done that, you shall be heard.”
Crook: *“You that are Judges on the bench ought to be my
counsel, not my accusers,” Foster, C. J.: “We are here to do
justice, and are upon our oaths; and we are to tell you what is
law, not you us. Therefore, mmh, you are too bold!” Crook:
 Strrah is not a word beoommg ajudge. If I speak loud, it is

"my zeal for the truth, and for the name of the Lord. Mine
innocency makes me bold.” Foster, C. J.: “It is an evil zeal.”
Crook: “No, I am bold in the name of the Lord God Almighty,
the everlasting Jehovah, to assert the truth and stand as a
witness for it. Let my accuser be brought forth.” Foster,
C. J. : “8irrah, you are to take the oath, and here we tender it

ou.” Crook: “ Let me be clear of my imprisonment, and then

will answer to what is charged against me. I keep a con-
science void of offence, both towards God and towards man,”
Foster, C. J.: “Sirrah, leave your canting,” Crook: “Is this
canting, to speak the words of the Scnpture ?”  Foster, C. J.:
‘1t is canting in your mouth, though they are St. Paul’s words.
Your first denial to take the oath shall be recorded ; and on a
second denial, you wear the penalties of a premunire, which is
the forfeiture of all your estate, if you have any, and imprison-
ment during life.” Crook: “I owe dutiful allegiance to the
King, but cannot swear without breaking my allegiance to the
King of Kings. We dare not break Christ’s commandments :
who hath said, SWEAR NoT AT ALL; and the apostle James says,
¢ Above all things, my brethren, swear not.’”

Crook, in his account of the trial, says, ¢ The Chief
Justice thereupon interrupting, called upon the execu-
tioner to stop my mouth, which he did accordingly with
a dirty cloth and a gag.” The other Quakers following
Crook’s example, they were all indicted for having a
gecond time refused to take the oath of allegiance; and
being found guilty, the Court gave judgment against
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them, of forfeiture, imprisonment for life, and moreover

that they were “out of the King’s protection,”—where-

by they carried about with them caput lupinum, and

might be put to death by any one as noxious vermin.*
The last trial of importance at which Chief Justice

Foster presided was that of Thomas Tonge

and others, charged with a plot to assassinate He presides

the King. General Ludlow says that this Tonge and **

was got up by the Government to divert the treasn.
nation from their ill-humour, caused by the

sale of Dunkirk; the invention being ‘that divers
thousands of ill-affected persons were ready under his
command to seize the Tower and the City of London,
then to march directly to Whitehall in order to kill the
King and Monk, with a resolution to give no quarter,—
and after that to declare for a Commonwealth.”t The
case was proved by the evidence of supposed accomplices
which was held to be sufficient without any corrobo-
ration. The Chief Justice seems to have been very
infirm and exhausted ; for thus he summed up :—

«“ My masters of the jury, I cannot speak loud to you: you
understand this business, such as I think you have not had the
like in your time: my speech will not give me leave to discourse
of it. The witnesses may satisfy all honest men : it is clear that
they all agreed to subvert the government, and to destroy his
Majesty : what can you have more? The prisoners are in them-
selves inconsiderable ; they are only the outboughs; but if such
fellows are not met withal, they are the fittest instruments to set
up a Jack Straw and a Wat Tyler; therefore you must lop them
off, as they will encourage others. I leave the evidence to you:
go together.”

The prisoners being all found guilty, Chief Justice
thus passed sentence upon them,—

“You have committed the greatest crime against God, our
King and your country, and against every good body that is in
this land ; for that capital sin of high treason is a sin inexpiable, -

* ¢ St. Tr. 201-226. + Memoirs.
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and, indeed, hath no equal sin as to this world. Meddling with
them that are given to change, hath brought too much mischief
already to this nation ; and if you will commit the same sin, you
must receive the same punishment, for happy is he who by other
men’s harms takes heet{”

They were all executed, protesting their innocence.*

The Chief Justice went a circuit after this trial, in
the hope that country air would revive him. However,
he became weaker and weaker, and, although much
assisted by his brother Judge, he with great diffi-
culty got to the last assize town. From thence he
travelled by slow stages to his house in London, where,
after languishing for a few weeks, he expired,
full of days, and little blamed for any part of
his conduct as a Judge, however reprehensible it may
appear to us, trying it by a standard which he would
have thought only fit to be proposed by rebels.t He
was brought up among lawyers who deemed all resist-
ance to power treasonable or seditious, and his zeal
against those who professed liberal opinions may be
excused when we consider the excesses which he had
seen committed under pretence of a love of freedom.
His cruelty to the poor Quakers admits of least
apology ; but it should be remembered that, till the
Revolution of 1688, religious toleration was neither
practised nor professed by any dominant faction; and
if the Quakers, by the spread of fanaticism, had got
the upper hand, there can be no doubt that they would
have absolutely forbidden all Christians to take an oath,
and would perhaps have punished with the penalties of
premunire the offence of using the names of months or
days taken from the heathen mythology.

It has been said that “he was in a distinguished
manner serviceable to the public in punishing the
. felonies and other outrages which proceeded from an

His death.

* 6 St. Tr. 225-274. + 18id. 163.
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old disbanded army, and in restraining the over-great
~ mercy of the King in his frequent pardons granted to
such sort of criminals.”*

On the death of Sir Robert Foster, Lord Clarendon
thought that he might fairly do a job for an aged kins-
man, of respectable if not brilliant reputation; and he
appointed Sir Roserr Hyor Chief Justice of

‘the King’s Bench.
german, being grandsons of Lawrence Hyde,
of West Hatch, in the county of Wilts, and nephews of
Sir Nicholas Hyde, Chief Justice of the King’s Bench
in the commencement of the reign of Charles I. The
Hydes were the most distinguished race of the robe
in the 17th century. Robert’s father was likewise a
lawyer of renown, being Attorney General to Anne of
Denmark, Queen of James I., and he had twelve sons,
most of whom followed their father’s profession. Robert
seems to have been a very quiet man, and t0 g gpecure
have got on by family interest and by rs
plodding. Although Edward, the future Chancellor,
played such a distinguished part during the troubles,
first as a moderate patriot, and then as aliberal conserva-
tive,—Robert, the future Chief Justice, was not in the

8Sir Robert

They were cousings- Hyde Chief
Justice.

* Echard, p. 812 a; Peck’s Desiderata
Cariosa, vol. ii. p. 643.

T ought to have mentioned that Sir
Robert Foster was the youngest son of
Sir Thomas Foster, Knt., one of the
Justices of the Court of Common Pleas
in the time of King James I. He was
called to the bar by the Society of the
Inner Temple, and was * Summer
Reader ” of that house, 7 Charles I. He
was buried at Egham, in Surrey. On a
gravestone on the north side of the

chancel there are these
Epitaph on words: — * Here lyeth
Chief Justice buried the body of Sir

Foster. Robert Foster, Knt., late
Lord Cheif Justice of the
King’s at W i who d d

the north wall, is a monument of ala-
baster, with a bust of a judge in his
robes and cap; over him these arms:
1st and 4th argent, a cheveron vest
between three bugle horns, sable; 2nd
and 3rd argent on a bend sable, three
martlets or; and below is this inscrip-
tion: — “ Memoriz sacrum Robertus
Foster miles filius minimus natu Thomz
Foster militis, unius Justiciarior. de
Communi Banco tempore Domini Regis
Jacobi, ac ipsemet Justiciarius de eodem
Banco Regnantibus Carolo Primo et
Carolo secundo, denique Banci Regis
Justiciarius capitalis, obiit 4to die Uc-
tobris anno D’ni millesimo sexcentesimo
sexagesimo tertio; etatis sue 74—

the 4th of October, 1663.” Above, on

Manning’s Surry, p. 246.
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House of Commons, nor did he enlist under the banner
of either party in the field. Just before the civil
war broke out, he was called to the degree of Serjeant-
at-law, and he continued obscurely to carry on his
profession during all the vicissitudes of the twenty
eventful years between 1640 and 1660.

At the Restoration he was made a Puisne Judge of
the Common Pleas, and acting under Chief
3"1;'::.% Justice Bridgman, he acquitted himself

creditably.*

When he was installed Chief Justice of the King’s
Bench, Lord Chancellor Clarendon himself attended in
court, and thus addressed him :—

“Tt’s a sign the troubles have been long, that there are so few
Oct. 19, 1663, 9 udges left, only yourself; and after so long suffering
Lord Claren- Of the law and lawyers, the King thought fit tocall
do‘lll'l'mlddrm men of the best reputation and learning, to renew the
o reverence due and used to the law and lawyers; and
the King, as soon as the late Chief Justice was dead, full of days
and of honours, did resolve on you as the ancientiest Judge left ;
and your education in this Court gives you advantage here above
others, as you are the son of an eminent lawyer as any in his
days, whose felicity was to see twelve sons, and you one of the
youngest a Serjeant, and who left you enough, able to live
without the help of an elder brother. For your integrity to the
Crown, you come to sit here. The King and the kingdom do
expect great reformation from your activity, For this reason,
the King, when I told him Chief Justice Foster was dead, made
choice of you. Courage in a judge is as necessary as in a general ;
therefore you must not want this to punish sturdy offenders.
The genteel wickedness of duelling, I beseech you inquire into ;
the carriers of challenges, and fighters, however they escape
death, the finding and imprisoning of them will make them
more dread this Court than the day of judgment.”

He is made

* It is curious to observe that upon
the Restoration the Judges were at first
appointed for life, although the old form
durante bene placito was soon restored.
The following is Hyde's patent as a
Justice of C. P.:—*Carolus Secundus,
&ec., Sciatis quod constituimus delectum
et fidelem nostrum Robertus Hyde, ser-
vientem ad legem unum Justiciariorum

nostrorum de Banco, habendm gquam
diu se bene gesserit in eodem, &c.”—
(1 Sid. 2.) ‘“Memorandum gue le dar-
rein vacation puis le circuit, Sir Robert
Foster, le Chief Justice del Banco Regis
mor. kKt cest terme Sir Robert Hyde un
des Justices del Co. Ba. fuit fait Cheife
Justice de Banco Regis.”"—(1 Sid.)
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Hyde, C.J.: “I had ever thought of the advice of the wise
man, ‘ not to seek to be a judge, nor ask to sit in the
seat of honour,” being conscious of my own defects and
small learning.  But, seeing his Majesty’s grace, I shall humbly
submit, and serve him with my life with all alacrity and duty.
Sins of infirmity T hope his Majesty will pardon, and for wiltul
and corrupt dealings [ shall not ask it. I attended in Coke’s
time as a reporter here ; and as he said when he was made Chief
Justice I say now, ¢I will behave myself with all diligence and
honesty.’” * :

This Chief Justice was much celebrated in his day
for checking the licentiousness of the press. He hangsa
A printer named John Troyn, having printed Prinier or
a book entitled ¢ Phoenix, or the Solemn libel
League and Covenant,” containing passages which were
said to reflect upon the King, was arraigned before him
at the Old Bailey on an indictment for high treason.
The prisoner being asked how he would be tried, said,
T desire to be tried in the presence of that God who is
the searcher of all hearts, and the disposer of all

things.”

Hyde, L. C. J.: “God Almighty is present here, but you
must be tried by him and your peers, that is your country, or
twelve honest men.” Prisoner: “1 desire to be tried by God
alone.” L. C.J. Hyde: “God Almighty looks down and beholds
what we do here, and we shall answer severely if we do you any
wrong. We are careful of our souls as you can be of yours.
You must answer in the words of the law.” Prisoner: By
God and my country.”

His answer

It was proved clearly enough that he had printed
the book, and some passages of it might have been
considered libellous—but there was no other evidence
against him, and he averred that he had unconsciously
printed the book in the way of his trade.

Hyde, L. C. J.: “There is here as much villany and slander
a8 it is possible for devil or man to invent. To rob the King of
the love of his subjects, is to destroy him in his person. You

* 1 Keble, 562.
VOL. II. L
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are here in the presence of Almighty God, as you desired ; and
the best you can now do towards amends for your wickedness, is
by discovering the author of this villanous book. If not, you
must not expect, and, indeed, God forbid! there should be any
mercy shown you.” Prisoner: ‘I never knew the author of
it.” Hyde, L. C. J.: “ Then we must not trouble ourselves.”
You of the jury, there can be no doubt that publishing such a
book as this is as high treason as can be committed, and my
brothers will declare the same if you doubt.”

The Jury having found a verdict of gujlty, the usual
sentence was pronounced by Lord Chief Justice Hyde,
and the printer was drawn, hanged, and quartered
accordingly.* : _

The next trials before *his Lordship, although the
His sentence charge was not tade capital (as he said it
on the book- Might have been), were equally discreditable
S ishedan to him. Several booksellers were indicted
socount o oo f9r publishing a book which contained a
of the simple and true account of the trial of the

ides. . . . .
Regicides, with their speeches and prayers.

Hyde, L. C. J.: “To publish such a book is to fill all thé
King’s subjects with the justification of that horsid murder. I
will be bold to say no such horrid villany has been done upon
the face of the earth since the crucifying of our Saviour. To
print and publish this is sedition. He that prints a libel against
me as Sir Robert Hyde, and he that sets him at work, must
answer it ; much more when against the King and the state.
Dying men’s words, indeed! 1f men are as villanous at their
death as in their lives, may what they say be published as the
words of dying men? God forbid! It is the King’s great
mercy that the charge-is not for high treason.”

The defendants, being found guilty, were sentenced
to be fined, to stand several hours in the pillory, and to
be imprisoned for life.t

In the fervour of loyalty which still prevailed, such
doctrines and such sentences were by no means un-
popular; and while Chief Justice Hyde was cried up as
an eminent Judge by the triumphant Cavaliers, the

* ¢ St. Tr. 613. + 6 8t. Tr. 514-564.
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dejected Roundheads hardly ventured to whisper a
complaint against him. To the great grief gy, . 44en
of the one party, and, no doubt, to the secret death.

Jjoy of the other, who interpreted his fate as a judgment,
his career was suddenly cut short. On the 1st of May,
1663, as he was placing himself on the bench to try a
dissenter who had published a book recommending the
“ comprehension,” that had been promised by the King’s
Declaration from Breda, while apparently in the enjoy-
ment of perfect health, he dropped down dead.*

In consequence of this melancholy event Lord
Chancellor Clarendon was again thrown into g ;-
distress by the difficulty of filling up the Kelyoge
office of Chief Justice of the King’s Bench, :
and he allowed it to remain vacant seven months.
Only five years had yet elapsed since the Restoration,
and no loyal lawyer of eminence had sprung up. At
last the Chancellor thought he could not do better than
promote Sir JoaN KELYNGE, then a puisne, to be the head
of the Court. The appointment was considered a very
bad one; and some accounted for it by supposing that
a liberal contribution had been made towards the
expense of erecting “Dunkirk House,” which was
exciting the admiration and envy of the town,—while
others asserted that the collar of S.S. had been put
round the neck of the new legal dignitary by the
Duchess of Cleveland. I believe that judicial patronage
had not yet been drawn into the vortex of venality,
and that Clarendon, left to the freedom of his own will,
preferred him whom he considered the least ineligible
candidate. But we cannot wonder at the suspicions
which were generally entertained, for Sir John Kelynge's
friends could only say in his favour that he was a

® 2 Sid. 2; 1 Keb. 861; 1 Sid. 275; Sir Thomas Raymond, 139; Sir R. C.
Hoare's Wiltshire, ii. p. 144,
L2
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“violent Cavalier,” and his enemies observed that
“ however fit he might have been to charge the Round-
heads under Prince Rupert, he was very unfit to charge
a jury in Westminster Hall.”

I can find nothing of his origin, or of his career, prior
to the Restoration; and I am unable to say whether,
like some loyal lawyers, he actually had carried arms
for the King, or, like others, he had continued obscurely
to practise his profession in London. The first notice
Heisjunior 1 find of him is by himself, in the account
el we  Which he has left us of the conferences of the
ltegicides.  Judges at Serjeants’ Inm, preparatory to the
trial of the Regicides when he says he attended that
service as junior counsel for the Crown. He might
have been employed from a notion that he would be
useful in solving the knotty points likely to arise,*
or, (what is quite as likely,) without any professional
reputation, he might have got a brief by favour, in .a
case which was to draw the eyes of the
whole world upon all engaged in it.

When the trials came on, he was very busy and
bustling, and eagerly improved every opportunity of

bringing himself forward. Before they were

Oct. 1660.

;‘{,:;‘:22:35 over, he took upon himself. the degree of
gf,’,'f,,',‘f{’i"“ Serjeant-at-law, and to his unspeakable

delight, he was actually intrusted with the
task of conducting the prosecution against
Colonel Hacker, who had commanded the guard during
the King’s trial and at his execution. He learnedly
expounded to the jury that the treason consisted in
“compassing and imagining the King’s death,” and
founded by ining that by the

Hacler.

* Among ‘these was “ whether the act

of severing the head of Charles I. from
his body could be alleged to have been
committed in his own lifetime,” and
“whether it should be laid as against the
peace of the late or of the present King ?”
Juige Mallet made the confusion more

law of England a day is indivisible; and
that as Charles II. certainly was our
lawful King during a part of that day,
no part of it had been in the reign of
Charles I.
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that the overt acts charged of condemning him and executing
him were only to be considered evidence of the evil
. intention. He then stated the facts which would be
proved by the witnesses, and concluded by observing—

“ Thus did he keep the King a prisoner, to bring him before
that Mock Court of Injustice ; and was so highly trusted by all
‘those miscreants who thirsted for the King’s blood, that the
bloody warrant was directed to him to see execution done. Nay,

entlemen, he was on the scaffold, and had the axe in his band.”
acker : “ My Lords, to save your Lordships trouble, I confess
‘that I was upon the guard, and had a warrant to keep the King
‘for his execution.” (The original warrant being shown to him,
-be admitted it.) Kelynge: ¢ After you had that warrant brought
.10 you, did you, by virtue of it, direct another warrant for the
execution of the King, and take his sacred Majesty's person from
the custody of Colonel Tomlinson?” Hacker: ¢ No, sirl”
Kelynge : “ We shall prove it.”

" Colonel Tomlinson was then examined, and detailed
‘the circumstances of the execution, showing that Colonel
‘Hacker had conducted the King to the scaffold under
the original warrant,—what had been taken for a fresh
-warrant being a letter written by him to Cromwell,
‘then engaged in prayer for the King’s deliverance with
General Fairfax,

Kelynge : “ We have other witnesses, but the prisoner hath
confessed enough. We have proved that he had the King in
custody, and that at the time of the execution he was there to
manage it. What do you say for yourself?” Hacker: “ Truly,
»my Lord, I have no more to say for myself but that I was a
soldier and under command. In.obedience to those set over me
I did act. My desire hath ever been for the welfare of my
country.” L. C. Baron: ‘ This is all you have to say for your-
self?” Hacker: “Yes, my Lord.” L. C. Baron: “Then,
Colonel Hacker, for that which you say for yourself that you
did it by command, you must understand that no power on
-earth could authorise such a thing, Either he is guilty of com-
passing the death of the King, or no man can be said to be
guilty.”

Of course he was convicted and executed.*
* 5 8t. Tr. 947-1368,
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Serjeant Kelynge was soon after promoted to be a
King’s Serjeant ; and in that capacity took a
prominent part in the trial of Sir Henry Vane,
who, not being concerned in the late King’s death, was
tried for what he had subsequently done in obedience
to the Parliament, then possessed of the supreme power
of the state. To the plea that his acts could not be
said to be against the peace of Charles II., who was then
in exile, Kelynge admitted that if another sovereign,
although an usurper, had mounted the throne, the defence
would have been sufficient; but urged that the throne
must always be full, and that Charles II., in legal contem-
plation, occupied it while de facfo he was wandering in
foreign lands and ambassadors from all the states of
Europe were accredited to Oliver, the Lord Protector. *

Kelynge having suggested this reasoning, which was
Heisap- 8dopted by the Court, and on which Vane
Jointeds = was executed as a traitor, he was, on the next

uisne Judge

orthe King's vacancy, made a Puisne Judge of the King’s
June 18, Bench. When he was to take his seat, Lord

1663. Chancellor Clarendon attended in that court,
and thus addressed him :—

“ Mr. Serjeant Kelynge: The King’s pleasure is to call you
Lord Gla.  to be & Judge in this high court of law-—not in the
rendon’s  usual circumstance of death or vacancy, but in the
fddressto  place of one living. This is the great gift of God unto

kings to judge the people, and the King cannot delegate
a greater part of his prerogative than by granting commission to
a subject to judge his fellows, There is no more misbecomi
thing for a Christian man than seeking to be thus like God, to
dispose of the blood of his subjects; but I absolve you, Mr.
Serjeant, from any thing of this kind: you could have ne
thoughts of it till I brought the King’s pleasure to you, and then
you received it only with such alacrity as was fit for his service.
This the King did in sight of your great ability and sufferings
and assurances of constancy in his service; and therefore the
people will have great cause to thank his Majesty. If this cannot
introduce a love and veneration in the people of the Government,
nothing but desolation ean be expected.” S :

* g St. Tr. 119-202.

A.D. 1662.
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Kelynge : ¢ Although I cannot but return hearty thanks for
so great favours, yet when I look on this supreme court and
its jurisdiction I am much daunted. My twenty years’ silence
may have contributed to my inability, although not to hinder
my industry. I acknowledge the'effluxes of his Majesty’s
favour to be only by your Lordship’s goodness, from which I beg
that his Majesty may know with how much gratitude and
humility I submit myself to his pleasure,” *

While Kelynge was a Puisne Judge, he made up, by
loyal zeal and subserviency, for his want of learning and
sound sense ; but, from a knowledge of his incompetency,
there was a great reluctance to promote him on the
death of Lord Chief Justice Hyde. Sir Matthew Hale
was pointed out as the fittest person to be placed at the
head of the common law ; but Lord Clarendon had not
the liberality to raise to the highest dignity one who
had sworn allegiance to the Protector, and
there being no better man whom he could Qe bimade |
select, who was free from the suspicion of
‘republican taint, he fixed upon the * violent Cavalier.”

Luckily there were no speeches at his installation.
On account of the dreadful plague which was then
depopulating London, the courts were adjourned to
Oxford. ¢ There, Kelynge, Puisne Judge, was made
Chief Justice, and, being sworn at the Chancellor’s
lodging, came up privily and took his place in the logic
school, where the Court of King’s Bench sat. The
business was only motions—to prevent any concourse
of people. In London died the week before 7165 of
the plague, beside Papists and Quakers.”

The new Chief Justice even exceeded public expecta-
tion by the violent, fantastical, and ludicrous manner
in whick he comported himself. 1lis vicious and foolish
propensities broke out without any restraint, and, at a

* 1 Keble, 526, Chief Justice la en lieu de Hyde. Mes

4 1 Keble, 943; Sir T. Raym. 139. Ieo ne fui al Oxford pr. reason del

“M. T. 1665. En ceo term Sir Io gtrictness del lieu et danger del infecon.”
Kelynge Justice de Bunco Regis fuit fait (1 8id. 275.)
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time when there was little disposition to question any
who were clothed with authority, he drew down upon
himself the contempt of the public and the censure of
Parliament. :

He was unspeakably proud of the collar which he
Hisvanity Wore as Chief Justice, this alone distinguish-
In wearing . ing him externally from the puisnies, a class
3 on whom he now looked down very haughtily.
In his own report of the resolutions of the Judges prior -
to the trial of Lord Morely for murder, before the House
of Lords, he considers the following as the most im-
portant :— ’

“We did all, una voce, resolve that we were to attend at the
trial in our scarlet robes and the Chief Judges in their collars of
S.8.—which I did accordingly.”*

There having been a tumult in an attempt by some
apprentices to put down certain disorderly -
houses in Moorfields, which were a great

He convicts
of bigh

e eaho Duisance to the neighbourhood, and ecries
Lried to put that no such houses should be tolerated,
orderly Chief Justice Kelynge, considering this “ an
Quses. «

accroachment of royal authority,” directed those
concerned in it to be indicted for HIGH TREASON; and,
the trial coming on before him at the Old Bailey, he
thus laid down the law to the jury :—

“The prisoners are indicted for levying war against the King,
By levying war is not only meant when a body is gathered -
together as an army, but if a company of people will go about
any public reformation, this is high treason. These people do
pretend their design was against brothels ; now for men to go
about to pull down brothels, with the captain and an ensign,
and weapons,—if this thing be endured, who 4s safe?t 1t is

* ¢ St. Tr. 769.

+ There must here have been a titter
among the junior members of the bar
in contemplation of the perils to which
the reverend sages of the law had been
cxposed. I ber when a celebrated
house in Chandos Street was burnt
down in the night, and several lives were

lost, it happened that term began next -
day, and, all the Judges being assembled
at the Chancellor’s, Lord Chief Baron
Macdonald (I suppose having lately read
this judgment of Chief Justice Kelynge)
exclaimed, “It gives me heartfelt
pleasure, my dear brethren, to sée you
all here quite safe,”
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high treason because it doth betray the peace of the nation, and
every subject is as much wronged as the King; for if every man
may reform what he will, no man is safe ; therefore the thing is

-of desperate consequence, and we must make this for a public

example. There is reason we should be very cautious; we are
but newly delivered from rebellion, and we know that that
rebellion first began under the pretence of religion and the law;
for the Devil hath always this vizard upon it. We have great
reason to be very wary that we fall not again into the same
error. Apprentices in future shall not go on in this manner.
It is proved that Beasely went as their captain with his sword,
and flourished it over his head, and that Messenger walked about
Moorfields with a green apron on the top of a pole. What was
done by one was done by all ; in high treason, all coucerned are
principals.”

So the prisoners were all convicted of high treason ;
and I am ashamed to say that all the Judges concurred
in the propriety of the conviction except Lord Chief
Baron Hale, who, as might be expected, delivered his
opinion that there was no treason in the case, and treated
it merely as a misdemeanor.* Such a proceeding had
not the palliation that it ruined a personal enemy, or
crushed a rival party in the state, or brought great
forfeitures into the Exchequer; it was a mere fantastio
trick played before high heaven to make the angels
weep.

When Chief Justice Kelynge was upon the circuit,
being without any check or restraint, he threw 1, conduct
aside all regard to moderation and to decency. onthe
He compelled the grand jury of Somersetshire
to find a true bill contrary to their consciences,—re-
proaching Sir Hugh Wyndham, the foreman, as the
head of a faction, and telling them “ that they were all
his servants,and that he would make the best in England
stoop.”

‘Some persons were indicted before him for attending
a - conventicle ; and, although it was proved that they

* 6 St, Tr, 879-914,
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had assembled on the Lord’s Day with Bibles in their
He fincsang D8NS, without Prayer-books, they were ac-
imprisons  quitted. He thereupon fined the jury 100
Juyme- marks a-piece, and imprisoned them till the
fines were paid. Again, on the trial of a man for
murder, who was suspected of being a dissenter, and
whom he had a great desire to hang, he fined and
imprisoned all the jury because, contrary to his direc-
tion, they brought in a verdict of manslaughter. Upon
another occasion, (repeating a coarse jest of one whom
he professed to hold in great abhorrence,)—when he
was committing a man in a very arbitrary manner; the
famous declaration in Magna Charta being cited to him,
His compll- that “no freeman shall be imprisoned except
Mears® by the judgment of his peers, or the law
Charta. of the land,” the only answer given by my
Lord Chief Justice of England was to repeat, with a
loud voice, Cromwell’s rhyme, “MaeNA CHARTA—
MagNa ——alll”®

At last, the scandal was so great that complaints
Dec. 1657, 8@ainst him were brought by petition before
Proceedings the House of Commons, and were referred to
et e the grand committee of justice. After wit-
of Commons. pegses had been examined, and he himself
had been heard in his defence, the committee reported
the following resolutions : — .

“1. That the proceedings of the Lord Chief Justice in the
cases referred to us are innovations in the trial of men for their
lives and liberties, and that he hath used an arbitrary and illegal
power which is of dangerous consequence to the lives and liberties
of the people of England.

2. That, in the place of judicature, the Lord Chief Justice
hath undervalued, vilified, and condemned MAGNA CHARTA, the
great preserver of our lives, freedom, and property. )

3. That the Lord Chief Justice be brought to trial, in order
to condign punishment in such manner as the House shall judge
most fit and requisite.”

* Ante, p. 63.



A.p. 1671, CHIEF JUSTICE KELYNGE. 155

The matter assuming this serious aspect, he petitioned
to be heard at the bar of the House in his own defence.
Lord Chief Baron Atkyns, who was then present, says,
“he did it with that great humility and reverence, that
those of his own profession and others were so far his ad-
vocates that the House desisted from any farther pro-
secution.” His demeanour seems now to have been as
abject as it had before becn insolent, and he escaped
punishment only by the generous intercession of lawyers
whom he had been in the habit of browbeating in the
King’s Bench.*

He was abundantly tame for the rest of his days; but
he fell into utter contempt, and the business
of the Court was done by Twisden, a very
learned judge, and much respected, although very
passionate. Kelynge’s collar of S.S. ceased to have
any charms for him; he drooped and languished for
some terms, and on the 9th of May, 1671, he expired,
to the great relief of all who had any regard for the
due administration of justice. No interest can be felt
Tespecting the place of his interment, his marriages, or
his descendants.

T ought to mention, among his other vanities, that
he had the ambition to be an author; and he compiled
a folio volume of decisions in criminal cases,
which are of no value whatever except to
make us laugh at some of the silly egotisms with which
they abound.t

* 1 Siderfin, 338; 6 St. Tr. 992-1019;
Lord Campbell’s Speeches, 175, 337.

His death.

His Reports.

1671. This day died Sir John Keeling,
Knt., Lord Chief Justice of the King’s

+ Such {8 the propensity to pralse the
Hving and the dead who flll or have
filled high judicial offices, that we have
the following notice of tbe death of Sir
John Kelyuge, as if he bad been a Hale,
a Holt, or a Mansfield :—* May 10th,

Bench, about two of the clock of the
morning, being the first day of Easter
Term. He died much lamented for his
great integrity and worth, after a long
weakness and decay.”— Echard, p.878b;
Peck’s Desid. Cur. 549.
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CHAPTER XVI.

LIFE OF LORD CHIEF JUSTICE HALE, FROM HIS BIRTH TILL THE
RESTORATION OF CHARLES II.

We pass from one of the most worthless of Chief Justices
to one of the most pure, the most pious, the most inde-
pendent, and the most learned—from Kelynge
Happy to Sir Matthew Hale. Imperfections will
raeiion®  mark every human character; but I have
oo wstice, OW to exhibit a rare combination of good
qualities, and a steady perseverance in good
conduct, which raised an individual to be an object of
admiration and love to all his contemporaries, and have
made him be regarded by succeeding generations as a
model of public and private virtue. I cannot be satis-
fied, therefore, with giving merely a slight sketch of
the more remarkable passages of his life; and it will be
my fault if his whole career, from his cradle to his
grave, is not found both interesting and instructive.
.~ He had the advantage of being born in the middle
Otigin of rank of life, receiving a liberal education, and
Sir Matthew depending on his own exertions for distinction.
We know nothing of his paternal ancestors
higher than his grandfather, who made a considerable
fortune, for those days, as a clothier, at Wotton-under-
Edge, in Gloucestershire, and divided it equally among
his five sons. Robert, the second of these, was educated
for the bar, and married Joan, the daughter of Matthew
Poyntz, Esq., of Alderley, a branch of the noble family
of the Poyntzes of Acton. The subject of the present
memoir was the only child of this marriage, and was
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born at Alderley, in Gloucestershire, ‘on ‘the 1st- of
November, 1609. Here Mr. Robert Hale lived penu-
riously on a small estate which he had purchased with
his patrimony, assisted by the fortune of his wife. He
might have obtained great success in his profession,
but he had given it up from scruples of conscience,
being much shocked with legal fictions—above all, with

“ giving colour in pleadmg, which, as he thought was
to tell a lie.” *

‘While the future Chief Justice was only in his fifth
year, he had the misfortune to lose both his
parents; and he became the ward of his helproseht
kinsman, Mr. Kingscot, of -Kingscot, who
was of an ancient family, but was a noted Puritan.
By this gentleman he was put to school with a clergy-
man of the same rigid principles, who is called by the
orthodox Anthony Wood “one Mr. Staunton, the scan-
dalous vicar of Wotton-under-Edge.”t The intention
was that young Hale should not only be imbued with
a proper horror of the rites and ceremonies of the
Anglican discipline, which those inclined to the Gene-
vese denominated “flat popery,” but that he should
himself be bred a divine, and should actively engage
as a minister in propagating the true reformed faith.
In consequence, religious impressions were now made
upon him which never were effaced. For a time, as
we shall find, he frequented stage plays, and, despising
all peaceful pursuits, he prized only military glory.
But when these illusions had passed away, his manners
and his modes of thinking were strongly tinctured, to
his dying day, by his early training under a Puritanical
teacher.

‘* Burnet’s Life of Hale, p. 2. Thisis specting an entry under a pretended
‘a mysterious contrivance to enable a title, which does not deceive or injure
defendant to refer the validity of his any one.—3 B31. Com. 309.
title to t.he Judges instead of the Jury, + Athene.
by int g an untrue all re-

B
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While at school he had a high reputation for dili-

Hale at gence, and here he must have formed the

studious habits which, amidst great tempta-

tions, and after some youthful errors, secured his
advancement and his fame.

He was not sent to the University till he was
+p1625. Sixteen. Then he was entered of Magdalene
At the Hall, Oxford, and placed under the tuition of
Universty:  Opadiah Sedgwick, who, though a mnoted
Puritan, was deeply imbued with classical learning.
In the next generation the Puritans in general under-
valued human learning, but in the early part of the
17th century they could exhibit a greater number both
of eminent mathematicians and of distinguished scholars
than those who under Laud wished to approximate to
Rome. .

Our undergraduate, simple in his attire, and rather
ascetic in all his habits, devoted himself very steadily,
AD. 1625~ for some terms, to the writings of Aristotle
Hebecomes and Calvin, being regular in his attendance,
;;’l:dy;:fa':l‘;‘!" not only in chapel, but at prayer-meetings
a fop. in private houses,—till a strolling company
of actors coming to Oxford, “ he was so much corrupted
by seeing many plays that he almost wholly forsook
his studies.” All of a sudden, there seemed to be a
complete transformation of his character, * He loved
fine clothes, and delighted much in company; and
being of a strong and robust body, he was a great
master at all those exercises that required much
strength. He also learned to fence and handle his
weapons, in which he became so expert that he worsted
many of the masters of those arts.” A troop of syco-
phants, eager to minister to his vanity, surrounded
him; but he escaped from their toils, without being
ruined in his fortune, or becoming a misanthrope.
His fencing master having said to him, “I can teach
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you no more, for you are now better at my own trade
than myself,” he answered, I promise to give you the
house you live in, as my tenant, if you can break my
guard and hit me: now do your best, for I will be us
good as my word.” The fencing master, being really
much superior to him in skill, after a little skirmishing,
struck him a palpable hit on the head. Mr. Hale
performed his promise, and unhesitatingly gave him
the house, “mnot unwilling at that rate to learn so
early to distinguish flattery from truth.”* We are
told that, amidst all his dissipation, he “still preserved
his purity, and a great probity of mind.” But at this
time, from the company which he kept, and the occu-
pations which he followed, he abandoned all notion of
being a clergyman, and he resolved to be a soldier.
\Whilst under this martial ardour, it so hap- me is about
pened that the tutor of his college was 2°,
proceeding to the Low Countries as chaplain e soldier.

to the renowned Lord Vere. Hale, hearing of his
destination, was about to accompany him, that he
might irail a pike under the Prince of Orange. His
relations tried to dissuade him from this enterprise,
advising him, if he had contracted a distaste for the
Church, to follow the profession of his father. But he

answered,—
“Tell not us of issue male,
Of simple fee and special tale,
Of feoffments, judgments, bills of sale,
, And leases:

“Can you di se of hand grenad
Of sally-ports and ambuscadoes,
of scarps, and palizadoes,

And trenches?”

Thus the pious and reverend Judge might have
turned out a * Captain Dalgettie,” passing as a merce-
nary from the service of one military leader to that of

* Burnet's Life of Sir Matthew Hale, p. 8.
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another, learning to swear strange oaths and to carouse
“ potations pottle-deep.”

From this fate he was saved by an unjust attempt to
. deprive him of a part of his patrimonial estate,

ow he took : .
tothesudy and the commencement of a law-suit against
ofthela¥.  him. Before setting off for the Continent, he
went to London to give instructions for his defence,
His leading counsel was the learned Serjeant Glanville,
with whom he had many consultations, and to whom
he confided all his plans. This great lawyer succeeded
in giving Hale’s enthusiasm a new direction; and,
pointing out the imminent danger to his religion and
morals, as well as to his life, from a military career,
and the good he might do, as well as the honour and
riches he might acquire, by following the profession of
the law, at last induced him to exclaim, Cedant arma
toge !” Accordingly on the 8th day of November,
1629, * Mattheus Hale, filius unicus et heeres Roberti
Hale, generosi,” was admitted a member of the
Honourable Society of Lincoln’s Inn, to which he
was to become a bright ornament and a munificent
benefactor.” *

The theatre was the temptation he dreaded, and
Hisvow  believing that he could not enjoy this amuse-
never agall  ment in moderation, he began with making a
stage-play.  vow which he strictly kept, “mnever to see
a stage-play again.” Writing to his grand-children
seven-and-forty years after, he warns them against
the frequenting of stage-plays, “as they are a great
consumer of time, and do so take up the mind and
phantasy that they render the ordinary and necessary
business of life unacceptable and nauseous;” going on. to

* The custom for law students to be now to bave become obsolete, and the
first entered of an inn of Chancery before Inns of Chancery were entirely aban-
being admitted of an Inn of Court, which doned to the attorneys.
had prevailed in Lord Coke's time, secms
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describe his own case, and how he had conquered his
passion for this recreation.

However, he continued to keep company with some
of his old associates, and ran a serious risk of Hisvow
being again drawn into idle courses; till, at 3&ur,

& merry-making, with other young students, bealths.

at a village near London, one of the company drank so
much as to fall down seemingly dead before them.
“This did particularly affect Mr. Hale, who thereupon
went into another room, and, shutting the door, fell on
his knees, and prayed earnestly to God both for his
friend, that he might be restored to life again, and that
himself might be forgiven for giving such countenance
to so much excess ; and he vowed to God that he would
never again keep company in that mannmer, or drink a
bhealth, while he lived. His friend recovered, and he
most religiously observed his vow till his dying day;
and, though he was afterwards pressed to drink healths,
particularly the King’s, which was set up by too many
as a distinguishing mark of loyalty, and drew many
into great excess after his Majesty’s happy restoration,
he would never digpense with his vow; though he was
sometimes roughly treated for this, which some hot and
indiscreet men call obstinacy.” *

. He now abjured all gay company, and spent sixteen

* Burnet, p. 5. In those times, the
command we receive at public dinners,
“ Gentlemen, charge your glasses, BUMP-
Ers!” and which we can sufficiently
satisfy by holding up a glass which has
long been empty, and joining in the
“hip, hip, hurrah!” with “one cheer
more,” was thea rigidly enforced; every
man who was not under a vow being
compelled to fill a bumper to every
toast, and by reversing his glass to show
that it was drained to the bottom. Sir
Matthew Hale, in his advice to his
grandchildren, says, “I will not have
you begin or pledge any health, for it is
become one of the greatest artifices of

VOL. IL

drinking, and occasions of quarreling
in the kingdom. If you pledge one
health, you oblige yourself to pledge
another, and a third, and so onwards,
and if you pledge as many as will be
drank, you must be debauched and
drunk. If they will needs know the
reason of your refusal, it is a fair
answer, ‘that your grandfather, that
brought you up, from whom, under God,
you have the estate you enjoy or expect,
left this in command with you, that you
should never begin or pledge a health’”
—(p. 156.). The expedient of putting
little or no wine into the glass never
seems to have been thought of.

M
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hours a day in study, laying down rules for himself,
Hale at which are still extant, in his handwriting,
‘I;::eoln's " and which show that, amidst all his ardour
) for the acquisition of knowledge, he never
forgot his religious duties.* From being a noted fop
since the latter part of his residence at Oxford, he was
remarkable for the slovenliness of his apparel ; of which
W have a proof from the danger he encountered of being
ap.1630- forced into the wars, after his military mania
i wuken Dad entirely subsided. Taking a walk one
byaprss- evening for his health, on Tower Hill, and
gang. meeting a press-gang, he was supposed, from
his appearance, to be in a very low condition of life,
and, being strong and well-built, he was seized as a fit
person for the King's service. He would have been
speedily shipped off for the West Indies, had it not
been that luckily several students of Lincoln’s Inn,
who knew him, were passing by, and they vouching
that he was of gentle degree, notwithstanding the
tattered condition of his doublet and hose, he was set
at liberty. He thereupon went to buy cloth for a
plain new suit; and making some difficulty as to price,
the draper, who had heard much of his abilities and dili-
gence from other customers, said,—* You shall have it
for nothing, if you will promise me 100l. when you
come to be Lord Chief Justice of England.” He
answered, “I cannot with a good conscience wear any
man's cloth unless I pay for it.” So he satisfied the
" draper, and carried away the cloth. They afterwards
met, and recounted this conversation, in the reign of
Charles II., when the law student had risen to be
Chief Justice of England and the draper to be an
alderman of London.
Hale continued to keep terms at Lincoln's Inn above

"® Burpet, p. 6. These rules have their spirit of piety, they have little to
becn greatly too much praised: beyond recommend them.
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seven years, undergoing labour at which, in our de-
generate days, the most industrious would Hismode of
tremble; and before he was called to the bar jomings
be had professional knowledge which would oflaw
furnish a good stock in trade for all Westminster
Hall. He not only read over and over again all the
Year Books, and Reports, and Law Treatises in print,
but, visiting the Tower of London, and other anti-
quarian repositories, he went through a course of
records from' the earliest times down to his own, and
acquired a familiar acquaintance with the state and
practice of English jurisprudence during every reign
since the foundation of the monarchy. TFrom his
reading and researches he composed what he called a
Common-place - Book; but what may, in reality, be
considered a Corpus JuURrIs, embracing and methodising
all that an English lawyér, on any emergency, could
desire to know.*

Nor did he, like the great bulk of English jurists,
confine himself to our municipal law; he studied
jurisprudence liberally and on principle, not as a mere
money-making trade. He devoted himself to the study
of the Roman law, saying that “a man could never
understand law as a science 8o well as seeking it there;”
and he lamented much that it was so little studied in -
England.t

He was likewise resolved not to be a mere la.wyer
his  maxim being that “no man could be misother
absolutely master in any profession without ®udies-
having some skill in other sciences.” Accordingly, he

* We still have it among his other
MSS. in "Lincoln’s Inn, and I have ex-
amined it with admiration. Burnet
says, “ An eminent Judge of the King’s
Hench borrowed it of him when he was
Lord Chief Baron. He unwillingly lent
it, because it had been writ by him
before he was called to the bar, and had

-never been theroughly revised by him

since that time. But the Judge having
perused it, said, ‘that though it was
composed by him so early, he did not
think any lawyer in Kngland oould do
it better, except he himself would again
set about it.’”

+ Burnet, p. 8.

M 2
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made great proficiency in arithmetic, algeora, and pure
mathematics; he attended much to natural philosophy ;
he became well versed in anatomy; *and in his sick-
ness he used to argue with his doctors about his dis-
tempers like one of their own profession.”*

All these wonders he accomplished by a thrifty
application of his time. None of it was wasted in vain
amusements ; and his repasts were so temperate, that
immediately after them he was fit for any mental
exertion. Change of study was his relaxation, and he
forgot the fatigue of mastering a case in Plowden or
Coke when he set to work on * the Torricellian experi-
ment, and the rarification and condensation of the air.”
He would not haunt frivolous company, and he
avoided epistolary correspondence as an unprofitable
consumption of time. Yet he loved to converse with
those from whom he might derive solid instruction;
and he carried on a friendly intercourse with Selden,
the illustrious antiquary, and Vaughan, who was one
day, as Chief Justice, to acquire such renown by esta-
blishing the independence of juries.}

His great patron was Noy, afterwards Attorney-
General, now a patriot, and distingunished only for his
deep learning and liberal accomplishments. Hale went
- by the name of “ Young Noy,” and might have found a
short cut to fortune, when the patriotic lawyer, who
had assisted in carrying the PeTiTION OF RIGHT, became
the slave of an arbitrary Court; but our débutant pre-
ferred his independence to his interest, and refused to
be concerned in manufacturing the writ of *ship-
money.”

Considering his wonderful proficiency, there can be
little doubt that, if he had been so inclined, the usual
period then prescribed for remaining in statu pupillars
at the Inns of Court might have been abridged;

* Burnet, p. 8. + Bushell’s Case, 6 St. Tr. 967,
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but he looked for solid fame rather than early profit
or notoriety, and he was not called to the bar
till he was in the 28th year of his age. e fo called

As soon a8 he had put on the long robe he 4--1637-
was in full business ; but he was at first chiefly H's s early
employed as a oonsultmg or chamber counsel. ©
He had neither a natural flow of eloquence, nor boldness
of manner, nor a loud voice. He therefore seems long
to have been thought unfit for jury trials, or Star
Chamber practice; and, even when retained on de-
murrers and special verdicts before the Judges in
Westminster Hall, he was more eager to supply
arguments and authorities to his leaders than to gain
éclat for himself. When obliged to take the lead, he
was an enemy to all eloquence or rhetoric in pleading.
He said, “ If the judge or jury had a right understand-
ing, it signified nothing but a waste of time and loss of
words; and if they were weak and easily wrought on,
it was a more decent way of corrupting them b